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INTRODUCTION. 

1. Origin of commercial law. 

2. Legal decisions. 

3. Kinds of law, written and unwritten. 

4. What is a contract? 

5. Sealed and unsealed contracts. 

. 1. Commercial law pertains to commerce; in 
other words, it treats of contracts. To a very 
considerable extent, commercial law is the out- 
growth of customs. By these are meant such 
ways of doing things as are generally practiced 
among men and which are declared by the courts 
to be proper and legal. 

2. Customs, however, are not the only basis or 
foundation of commercial law. The judges often 
declare rules or principles created by themselves. 
In administering justice, necessity requires them 
to do this when no rules exist that can be pro- 
perly applied. Besides judge-made law there are 
statutes that either repeal or modify other laws, 
or embody new rules of action. 

3. Thus commercial law springs from two 

(7) 



8 COMMERCIAL LAW. 

sources : customs with additions made by the 
judges, and statutes enacted by the legislative de- 
partment of government. The law originating in 
customs is called the common or unwritten law, 
and the laws enacted by legislatures are called 
statutes or the written law. 

4. A contract is an agreement to do, or not to 
do, a particular thing. As a legal term, it is of 
reicent use. Indeed, most of the principles of 
commercial law are of modem origin, 

5. The most general division of contracts is into 
simple contracts and specialties. A specialty is in 
writing, to which a seal is added after the name of 
each contracting party. A simple contract in- 
cludes all kinds that are not thus sealed.* They 
may be verbal or written contracts. They are 
often called parol contracts. Perhaps this term 
is more frequently used by the courts than any 
other. In some cases the law requires that con- 
tracts must be sealed, but much more frequently 
contracts are either verbal, or written without the 
addition of a seal. Formerly, when people could 
not write, much more attention was given to the 
use of a seal, than is given to it at the present 
time. Nevertheless, there are some peculiarities 
relating to sealed contracts, especially in the way 
of evidence. For example, a cause or considera- 
tion for making a sealed contract need not be 

♦See Sec 2, p. 20. 



INTRODUCTION. 9 

proved, because the law assumes that a considera- 
tion was given. A person who wishes to enforce 
or compel another to perform a verbal or unsealed 
contract must show that there was a consideration 
for making it. 



CHAPTER I. 

PARTIES. 

1. Who is a minor or infant ? 

2. Contracts of a minor for necessaries. 

3. What are voidable contracts ? 

4. Effect of a promise to pay afterward. 

6. If his contract is not avoided it remains in force. 

6. Validity of a note for necessaries. 

7. He cannot bind himself when he has a guardian. 

8. But he may with his guardian's consent. 

9. If he avoids his contract, he can take no benefit from it. 

10. Contracts of married women. 

11. Contracts of aliens. 

12. Contracts of drunken persons. 

13. Contracts of insane persons. 

• 

1. Not every one can make contracts or agree- 
ments. Persons under twenty-one years of age 
cannot make them. In law they are called infants 
or minors ; and infancy disables them from making 
contracts, except for those things that are needful to 
sustain their lives and health, in other words, for 
necessaries. In most states infancy ends at the age 
of twenty-one, but in some of them women are re- 
garded as of full age at eighteen. A person be- 
comes of age at the beginning of the day before 
his twenty-first birthday. This does not harmon- 

(10) 



PARll^. 11 

ize with the general idea. The reason for the law, 
though not a very sound one, is the non-recogni- 
tion by the courts, except in those cases impera- 
tively required by justice, of parts of a day. A 
person therefore bom on the ninth of May in the 
year 1870 becomes of age at the beginning of the 
eighth of May, 1891. If he were born at the be- 
ginning of the ninth, at the end of the eighth, 
twenty-one years afterward, he would have lived 
the full period of infancy. If he were bprn at the 
end of the ninth, as he became twenty-one at the 
beginning of the eighth, two days in truth would 
be lacking to complete the full infantile period. 
Yet as fractions of the day are not regarded, when- 
ever the day preceding the birthday arrives, the 
period of infancy is ended. 

2. The contracts of persons not of age may be 
divided into two classes : contracts for necessaries, 
and for other things. Contracts for necessaries 
are binding on persons even though they are not 
of age, and this rule is established for their bene- 
fit and protection. But it is not always easy to 
distinguish between the things that are strictly 
necessary and other things. First of all, a thing 
may be regarded as necessary by one that would 
not be by another, depending on varying condi- 
tions of life. Usually, however, there has not 
been much difficulty in applying this rule of 
law. Necessaries include not only the things 
needful to support life, but such as are suitable 
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12 OOMMERCIAL LAW. 

to an infant's degree and estate; and the quash 
ikw, if di^oiied in a eooii <tf Isw, is ii proper one 
lor a jury to decide, whether they were so or not, 
and whether they were furnished at reasonable 
prices. Cases are constantly arising in which 
minors seek to avoid their contracts, but having 
had the benefit of them they are required by the 
law to fulfil them. Sometimes, when a minor's 
extravagance is clearly proved, and sellers must 
have known that his purchases were not needed, 
they have failed to collect their bills. One of 
these cases was decided long ago by Chief Jus- 
tice Gibson. The bill exceeded a thousand dol- 
lars, and included twelve coats, seventeen vests 
and twenty-three pairs of trousers within fifteen 
months and twenty-one days, besides five canes, 
fur caps, chip hats and other things. The judge 
remarked that such a bill made him shudder, and 
yet the jury decided that the merchant could re- 
cover almost the whole of the amount. The judge 
said there was no reason for regarding such things 
as necessaries, and that it was the merchant's 
duty to know, not only that the supplies were 
unexceptionable in quantity and kind, but also 
that they were actually needed. When, for the 
purpose of relieving the minor, he assumed the 
business of guardian, he was bound to execute 
the duty as a prudent guardian would do, and 
consequently to make himself acquainted with 
the ward's necessities and circumstances. 
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3. Contracts for d'Sxcr itSa^ Aan necessaries 
are not absolutely void, but voidable. In fAflr 
language, a minor may disavow them, either before 
he has attained his majority, or within a reasona- 
ble time afterward. As he may avoid them, so 
may they be ratified and confirmed, if he pleases, 
and by word only. But merely to acknowledge 
a debt is not enough. The law says this must be 
done substantially, if not in form ; a new promise 
must be given to pay it In some of the states 
a statute requires the new promise to be in writ- 
ing and signed by the promisor, otherwise he is 
not liable. 

4. The promise must be after he has attained 
full age. The law does not require the use of any 
particular words or phrases for this purpose, but 
the description of the debt and the promise must 
be clear enough for the creditor to understand the 
promisor. It must also be made voluntarily and 
for the purpose of assuming a liability &om which 
he knows that the law has relieved him. If the 
promise be conditional, the condition must be 
proved before the promise can be enforced. Thus, 
if a merchant should rely on a new promise, and 
assert that the minor said that after he had 
reached full age he would pay the debt as soon as 
he was able, the merchant must also prove that 
he was able to pay at the time of trying to recover 
the debt 

5. If a minor's contract is not avoided, it re- 
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mains in force. What is the effect of remaining 
silent? As a general rule, mere silence is not a 
confirmation, because a contract may be disaf- 
firmed when an attempt is made to enforce it. 
But a minor may do many things from which a 
confirmation may be established. For example, 
if he should buy property and, after reaching his 
majority, should sell it, this would be a confirma- 
tion of his purchase ; and generally a continued 
possession and use of a thing is evidence of a con- 
firmation. For example, if a minor should buy a 
horse and give his note for the amount, he might, 
after he had attained his majority, return the 
horse and refuse to pay the note. But if he kept 
the horse, this would be regarded as a confirma- 
tion of the note. The evidence of confirmation 
would be still stronger if there was a refusal to 
deliver the thing when it could be redelivered. 

6. If a minor should borrow money for the pur- 
pose of spending it in purchasing necessaries and 
give his note, it has been decided that the debt or 
the note could be avoided by the minor, but it is 
now certain that he would be liable for the debt ; 
and he is also liable for money paid at his request 
for necessaries. 

7. A minor cannot bind himself even for neces- 
saries, when he has a guardian or parent to sup- 
ply his wants. Unable from want of sufficient 
discretion to judge what is best for himself, or to 
dispose of his property, his guardian or parent 
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can act for him and protect him. This safe- 
guard though would be of little worth if a third 
person could deal directly with a minor and 
bind him by his contract. He would be left 
exposed to the consequences of his own foolish- 
ness, and to the craft of others. Persons, there- 
fore, who desire to supply the wants of a minor 
who has a parent or guardian, must contract with 
him. 

8. A minor, however, may bind himself by a 
contract for necessaries, and also for things used 
in carrying on the business in which he is en- 
gaged, with the consent of his guardian. On one 
occasion a guardian put his ward in possession of 
some land to cultivate it, and furnished him with 
a yoke of oxen for that purpose. ' * Did not this, ' ' 
so the court inquired, '^ imply an authority from 
the guardian to the minor to buy a plow and 
harrow, and to hire additional labor to make hay 
and gather his harvest, which he could not do 
alone?" And the question was answered in the 
affirmative. 

9. A minor who avoids a contract can retain no 
benefit from it. Thus, if he contracts to sell a 
thing and refuses to deliver it, he cannot demand , 
the price ; or, if he contracted to buy a thing and 
refuses to pay the price, he cannot demand the 
thing purchased. 

10. Another class of persons who are not per- 
fectly free to contract are married women. By 
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the common law a married woman had very 
little authority to make contracts. The law gave 
all the personal property she had in her posses- 
sion to her husband, and rendered him liable for 
all her debts, and shielded her from any engage- 
ments she might make; but by statute in all of 
the states her authority to make contracts has 
been greatly enlarged. In general, these statutes 
give her authority to sign notes and other obliga- 
Sons, and to enW ^ busing, buy and Bdl 
real estate and other property almost as freely as 
though she was unmarried. Some restrictions, 
however, remain in selling real estate, and in be- 
coming responsible for the debts of her husband 
and others. As the statutes of each state diSer in 
some way, and are limited in their operation to 
the state enacting them, they are not given here. 

11. Other persons who are not always free to 
make contracts are aliens. By the common law 
they had no authority to own or hold real estate, 
nor could they give a good title to it by contract, 
or transmit a good title to their heirs. But their 
disabilities have been removed in all the states by 
statute, so that they can own property and make 
contracts like other persons. 

12. Two other classes may be mentioned who 
are incapable, to a considerable degree, of making 
contracts — drunken people and persons who are 
insane. By the old rule of law, if a man made a 
contract when in a state of intoxication he was, 
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nevertheless, liable; his intoxication was no ex- 
cuse or defense. But this principle* has long since 
given way to one that is in better harmony with 
justice. A person who is so destitute of reason as 
not to know the consequence of his contract, even 
though this state of mind was produced by intox- 
ication, is not obliged to fulfill or execute it. This 
principleapplies in all cases between the immedi- 
ate parties to the contract, but if it be a note, for 
example, that has been transferred to a third 
party, who knows nothing about the drunkenness 
of the maker, is he thereby affected ? In other 
words, can the maker urge his drunkenness as an 
excuse for not paying an obligation innocently 
and rightfully in the possession of a third person 
who has paid money for it? The law declares 
that in such a case the maker must pay, and for 
a very good reason, that when a loss must be 
borne by one of two innocent persons the one who 
occasioned it must be the loser. As between the 
contracting parties, as we have remarked, when 
one of them is so drunk that he does not know 
what he is doing, the contract is wholly void if 
the other knew of his condition; but if the note 
is innocently taken by another, then the maker 
must bear the loss. 

13. A different rule applies to the contract of an 
insane man. Like a person who has not attained 
his majority, he is liable on a contract for the 
necessaries of life that have been furnished to 
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him, and he would also be liable for merchandise 
innocently furnished to his order by a person who 
did not know of his infirmity. Insanity is a per- 
manent state or condition of the mind that disables 
one from taking care of himself ; drunkenness is 
a temporary disability that is voluntarily pro- 
duced. Insanity is a misfortune ; drunkenness is 
a vice. No man voluntarily does an act necessar- 
ily producing madness in order that he may be- 
come insane, but men drink that they may become 
drunk, and when they thus deprive themselves of 
the use of their reason and voluntarily expose 
themselves to fraud, the law wisely refuses to treat 
them with the same tenderness that it does those 
unfortunate beings who are deprived of their \m- 
derstanding. 



CHAPTER IL 

CONSIDEBATION. 

1. There must be a cause or consideration for a contract. 

2. But it need not always be proved. 

3. EspeciaHy of negotiable notes, 

4. Meaning of consideration. 

5. Kinds of consideration. 

6. A consideration must have some real value. 

7. A voluntary contract cannot be enforced. 

8. A promise to pay another's debt is of this character. 

9. An agreement to accept part of a debt for the whole is 

void. 

10. A note procured by fraud is worthless. 

11. So IB a contract founded on an illegal consideration. 

12. The legal part of a divisible consideration can be en- 

forced. 

13. The compromise of a criminal charge is not a valid 

consideration. 

14. Work or service is a consideration for a promise to 

pay it. 

15. The. worth of a part of an agreed service can be recov- 

ered. 

16. There can be no recovery for a voluntary service. 

17. A. promise is a good cause or consideration for a 

promise. 

18. A contract cannot be enforced which cannot possibly 

be performed. 

19. A contract resting on a consideration that h99 wholly 

filled cannot be enforced. 

(19) 
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20. Illustration of the principle. 

21. The consideration for changes in building contracts. 

1. There must be a cause or consideration for 
every contract.* In other words, a person will 
not make a promise without a cause or considera- 
tion for doing so. A promise is not made for 
nothing. If there is no consideration for a prom- 
ise the negotiation or undertaking is a naked bar- 
gain, and the promisor, or person who makes the 
promise, even though admitting this, is under no 
legal requirement to perform his promise. In 
no case can a person be required to fulfill a 
promise or contract that is not based on a con- 
sideration. 

2. Though a consideration is always required, 
in some cases the proof that one was given 
may be omitted. A prominent case is a prom- 
ise in writing to which a seal is added to the 
promisor's name. The nature of a sealed in- 
striunent has been explained. A deed is the 
most familiar illustration of a sealed instrument. 
No consideration need be proved, because the 
law presumes that there was one. Suppose that 
two writings are similar in form, and that one 
is sealed and the other is not. The law supposes 
or assmnes that a sealed instrument is drawn 
with care, is of more solemn character than an 
unsealed one. The law, therefore, assumes or 

*3ee Sec. 4 in this chapter. 
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implies that there was a consideration in the one 
case, while in the other it must be proved. There 
are many principles of the law founded on reasons 
that grew out of conditions or circumstances that 
no longer exist. In the olden time, when people 
could not write their names perhaps, much less 
deeds and other papers, they used seals as proofs 
of their signatures. Every person had a seal of 
his own, and whenever he used it the writing 
was regarded as important; it was supposed to 
be prepared with care; all the formalities had 
been remembered, and especially the cause or 
consideration. Consequently, the law did not 
require any proof of a consideration in such 
cases. In modem times, while many an un- 
sealed instrument is drawn with just as much 
care, while a seal conveys no ^pecial or distinct- 
ive mark or characteristic, as most all seals are 
alike, nevertheless a different rule of proof applies 
to sealed, from that applied to unsealed instru- 
ments. 

3. The most common exception of an unsealed 
instrument, whose consideration need not be 
proved, is a n^otiable note, because it is implied. 
This rule prevails everywhere with respect to ne- 
gotiable paper. 

4. The word consideration has a peculiar 
meaning. It denotes some substantial cause for 
the promise. This cause may be one of two 
things^ either 9 bep^fit tP the propaispr or an in- 
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jury or loss to the promisee in consequence of the 
promisor's conduct or request. Thus, if A prom- 
ises B to pay him a thousand dollars in three 
months the promise is worthless in law, even 
though it be made in writing, for such a promise 
is merely voluntary and is without any considera- 
tion. Why should A make such a promise; what 
does he get for it ? Nothing. As nothing is re- 
ceived or expected, the law protects him, even 
though he is so foolish as to make such a prom- 
ise, against B's enforcement of it. But a very 
slight advantage to one party, or a trifling incon- 
venience to the other, is a sufficient consideration 
to sustain a contract. 

5. Considerations are of two kinds — ^good and 
valuable. A good consideration is that of blood, 
or of natural love or affection ; for example, the 
grant or sale of an estate to a near relation. Such 
a consideration is founded on motives of generos- 
ity, prudence and natural duty. A valuable con- 
sideration is money or the like, and is founded on 
motives of justice. A valuable consideration is 
usually pecuniary, or convertible into money. 

6. If a consideration is valuable, it need not be 
adequate. In other words, a court will not in- 
quire into the exact proportion between the value 
of a consideration and that of the thing to be done 
or given for it. But it must have some real value, 
and if this be very small, this circumstance may, 
even by itself, and still more when strengthened 



by other facts, imply or sustain a charge of fraud. 
Courts refuse to overthrow contracts on questions 
of mere adequacy, but if they are unreasonable 
or hard, though without fraud, courts will some- 
times not require their fulfillment, and will give 
only reasonable damages to the person who seeks 
compensation from the other in consequence of 
his failure to fulfill or execute his undertaking. 

7. In many cases the question has arisen, 
whether there was a good or valuable considera- 
tion for the undertaking. And first we may re- 
mark, that a voluntary contract without any 
consideration cannot be enforced. The reason for 
this rule has already been stated. It not unfre- 
quently happens that such a promise is made, 
and it may seem an immoral or unjust thing, 
perhaps, for a person to disregard it ; but, on the 
other hand, why should a court compel a person 
to do something for nothing ? But if the promisor 
is to get something, or the other party is to lose 
something by the promise, then the contract can 
be enforced. 

8. A promise to pay the debt of another, 
without a consideration, is of a similar character 
and void. A promissory note, therefore, given 
by a widow for a sum due to her husband's cred- 
itor, is without consideration and cannot be recov- 
ered. Why should she pay it, as she has received 
nothing ? 

9. An agreement between a debtor and creditor 
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to accept, at a future time, a part of a debt for the 
whole of it, is void for want of a consideration. 
Of course, an actual acceptance of a part of the 
money due from a debtor in discharge of the 
whole amount would be a lawful and binding 
transaction. But an agreement to accept, -a.t a 
future time, a part for the whole is of a different 
character. Why should he give up a portion of 
his debt for nothing ? To this rule, though, there 
are many exceptions. For example, when the 
amount of the claim is disputed, or mutual un- 
settled demands exist, or the creditor receives 
some new benefit or advantage. These are excep- 
tions to the above rule. A promise to accept less 
than the full face amount of a doubtful claim is 
always valid. 

10. A note procured by fraud is generally 
worthless, and the door of justice is shut against 
its collection, but the mutual fraud of the parties 
to a note is a binding consideration. Says an 
eminent jurist : '* It is not the province of the law 
to help a rogue out of his toils. The rule is to 
leave the parties where it finds them." Thus, 
A., who feared bankruptcy, and for the purpose 
of defrauding his creditors, gave his property to 
his brother B., taking four notes from him. As 
the transaction was a mutual fraud, B. could not 
have escaped had A. demanded the payment of 
either of the notes. As B. could not set up his 
own fraud as a defence against the person to whom 



CONSIDERATION. 25 

fhey were payable, neither could he make this 
defense against a bank that had taken one of them 
as security for a debt. 

11. A contract founded on an illegal considera- 
tion, that is, one that the law does not recognize, 
is worthless. It enters directly into the instru- 
ment and destroys its validity, because the law 
will not permit itself to be violated with impun- 
ity. For this reason a promissory note given in a 
gambling transaction is void, though it is nego- 
tiable in form and is in the possession of an in- 
nocent holder or owner, who has given value or 
money for it. If such a note were collectible by 
a third party, the law which declares all gambling 
transactions void could be defeated. Notes or 
G&ter instruments might be given in payment of 
bets or wagers, and then by transferring them to 
a third party their collection could be assured. 
The law, therefore, declares that such instruments 
are worthless, whether they come into the posses- 
sion of innocent holders or not. For the same 
reason a promissory note given to a broker to 
cover losses incurred in a stock gambling trans- 
action is void in many states, wherever the con- 
tract is regarded as a wager. 

12. If the consideration for a contract is single 
or entire, part of which is legal and part of which 
is illegal, there can be no recovery of any part ; 
but if there are several distinct considerations, 
some of which are legal and some not, the legal 
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ones may be recovered. Thus, no one could once 
recover in Pennsylvania on a note given for a 
tavern reckoning exceeding twenty shillings, but 
if other items of account entered into the consid- 
eration that were legal, the amount of these could 
be recovered. 

13. The compromise of a criminal charge of a 
public nature is not a valid consideration for a 
contract. The reason is clearly one of public 
policy. Such a compromise ought never to be 
made, but often is for the sake of recovering a 
part of the loss. Not infrequently a thief makes 
such a compromise, agreeing to return a part 
of the money or the thing he has taken in consid- 
eration of starting no prosecution against him. 
The law, however, is less strict on this subject 
than it once was, and some of the common law 
rules have been changed by statute. For ex- 
ample, a note given in settlement of a criminal 
prosecution for obtaining money or goods by false 
pretenses is now founded on a lawful considera- 
tion, because the settlement is authorized by stat- 
ute.* By the common law, though, the consider- 
ation is not valid. But the promise of a payee 
of a note not to prosecute the makers for forgery 
would be illegal and could not be enforced. As 
forgery is condemned by statute and the crime 
cannot be compromised, a note founded on a 
compromise of the unlawful act would be invalid. 

* In Pennsylvania, 
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14. If any work or service is rendered to a per- 
son or for him, by his request, this is a good 
consideration for a promise to pay for it. If no 
promise is made the law wiU imply one. In 
other words, it presumes that he has made such 
a promise and will not permit him to deny it. 
The same rule applies to the payment for goods 
or property of any kind delivered to any one by 
his request. 

15. Again, if A agrees with B to work for him 
for a specified period, and after working awhile 
leaves without good cause, can A recover anything 
for the service rendered? By some courts it has 
been decided that A can recover what his service 
is worth, B having a right to set off or deduct the 
amount of any loss or damage he may have sus- 
tained. If A agrees to sell to B 500 barrels of flour 
at a specified price, and after delivering one-half 
refuses to deliver any more, B can return the half 
and pay nothing. But if B chooses to retain the 
half delivered, or if he has disposed of the flour 
or lost the barrels and they cannot be returned, 
he must pay what the flour is worth, deducting 
the loss occasioned by the non-fulfillment of the 
contract. 

16. No person can make another his debtor 
against his will by a voluntary offer of work, or 
money, or goods; but when such an offer is ac- 
cepted and the work, merchandise, or other thing 
is retained, the law generally will imply or pre- 
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sume that it was offered by the other party's re- 
quest and will imply his promige to pay therefor. 
Consequently, the law will require the promisor 
to fulfill his promise, unless it can be shown that 
the thing was a mere gift 

17. A promise is a good cause or consideration 
for a promise, and this frequently occurs. For 
example, a promise to accept goods and pay for 
them is a good consideration for a promise to de- 
liver them. An illustration of this principle is an 
agreement by creditors with their debtors, whereby 
they are to receive a sum or dividend, or other 
thing, in discharge of their indebtedness. Such 
agreements are often called compositions. Us- 
ually a fixed payment, or several payments, are 
to be secured to each creditor in proportion to the 
debtor's assets. In such a case each creditor 
signs the agreement, and the promise of the one is 
valid or binding on the others. This principle, 
that a promise is a good consideration for a prom- 
ise, has sometimes been applied to subscription 
papers, the promise of each subscriber forming a 
good consideration for the promises of the rest. 
It has been said that as the objection to these 
promises, or the doubt concerning the liability of 
the subscribers, is the want of a consideration, it 
may be remedied by afl&xing a seal to each name, 
or by affixing a seal which is declared in the 
instrument to be the seal of each one. 

18. No contract or promise can be enforced by 
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a person who knew that its performance was 
wholly impossible. But he cannot defend himself 
by showing that the performance of his promise 
was impossible whenever by his own fault, or by 
his own personal misfortune, this cannot be done. 
There are, however, promises or contracts which 
from their very nature must be construed as 
though the promisor had said, '^ I will do so and 
so if I can.'' For example, if A promises to work 
for B for one year at twenty dollars a month, and 
at the end of six months is disabled by sickness, 
B cainnot compel him to fulfill the contract, and 
A can recover his reward for the time spent in B's 
service. A mere want of money is not regarded 
by the law as a legal impossibility. 

19. Lastly may be considered contracts in which 
there is a failure of consideration. If a consider- 
ation is given, which at that time is apparently 
valuable and sufficient, but which proves to be 
worthless before the contract is properly per- 
formed on the other side, the law does not require 
anything more to be done. If money was paid 
on such a contract it can be recovered, though 
without any increase or addition, as a compensa- 
tion for the other's loss and disappointment. If 
the consideration has partly failed, but leaving a 
substantial, though much less valuable, consider- 
ation behind, this is a sufficient foundation for 
requiring the other party to fulfill his promise. 
He may then be sued on his promise, but is en- 



80 COMMEBClAL LAW. 

titled by deduction, set-off, or in some other 
proper way, to an allowance or indemnity for 
whatever loss he may have suffered in conse- 
quence of the partial failure of the consideration. 
Thus, if B promises to pay money for work that 
is to be done in a specified way, or as the price of 
a thing that is to be made for him, and no work 
is done, or the thing is not made, A cannot en- 
force the promise for the payment of the money 
because the consideration has failed. But if the 
work was done, though not in the specified manner, 
and accepted by A, he may show that the consid- 
eration for his promise has partly failed, and may 
have a proportionate reduction in the amount that 
must be paid. 

20. Another illustration of tjtie failure of con- 
sideration may be given. A agreed to deliver to B 
some machinery and took notes in payment. A 
contract was made at the same time that the title 
to, or ownership of the machinery was to remain 
in the seller until the notes were paid. Had the 
machinery been destroyed by fire while in the 
seller's possession, and before the notes were paid 
or the title was transferred, the consideration for 
the notes wpuld have failed. This very thing did 
happen, and consequently the maker of the notes 
was not liable for them. 

21. One other application of this general prin- 
ciple of consideration may be mentioned. A dif- 
ference sometimes arises when A undertakes to do 
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something for B for which A is to be paid a speci- 
fied price, but in doing so departs materially from 
B's direction. What are the rights of the parties ? 
This question arises most frequently in building 
contracts, in which there is often some departure 
from the original undertaking. If B assents to 
the alteration it is the same thing as though it 
were a part of the original contract. He may 
assent openly, by word or in writing, or by seeing 
the work done and approving it, or by silence, for 
silence in such circumstances would generally be 
equivalent to an approval. But if the change 
were one that B had a right, either from the 
nature of the change, or A's language concerning 
it, to suppose would add nothing to the cost, then . 
no promise to pay an increased price would be 
inferred from either an express or open approval. 
Generally, if A does or makes what B did not 
order or request, B can refuse to accept it, but if 
he does accept it he must pay for the same. For 
example, if A should choose to add something to 
B's house without his request, or make some 
alteration therein, B may retain it and yet not be 
liable to pay therefor, and A has no right to take 
it away unless he can do so without injury to the 
house. This rule would apply whether the addi- 
tion or alteration was larger or smaller. It is 
sometimes provided in building contracts that B 
shall not pay for any alteration or addition unless 
it has been previously ordered in writing. If there 
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is no such provision B would be liable for any 
alteration he ordered in any way, or voluntarily 
accepted after it was made. It is also sometimes 
agreed that for any additions or alterations the 
same rate shall be paid as for the other work. It 
may be remarked that the law would imply an 
agreement of this character if it were not made by 
the parties themselves. 
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1. To make a contract the parties thereto must 
agree to the same thing in the same sense. If 
this is not done the contract is not complete. 
Thus, on one occasion a person offered to another 
by letter to sell a quantity of *' good barley '' at a 
specified price. The other replied, "We accept 
2 (33) 
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your offer, expecting you will give us fine barley 
and full weight.'' As the barley was not deliv- 
ered, the other sued for the injury or loss he had 
suffered. On the trial of the case the evidence 
showed that the terms **good" and **fine" were 
well known in the trade, and meant different 
qualities of barley, and that there was not an 
acceptance of the offer of good barley. Conse- 
quently nothing could be recovered. Again, a 
person sent an order to a merchant for a quantity 
of goods on well-defined terms of credit, and the 
merchant sent a smaller quantity on a shorter 
term of credit. The goods were lost by the way, 
and the sender having sued to recover for the 
amount, it was decided that he must bear the loss 
as there was no sale or contract between the par- 
ties. 

2. Usually the assent must be given at the time 
of making the offer. A voluntary compliance 
with the terms of an offer by one who had not 
previously agreed to them would not render the 
other liable. In many negotiations an agreement 
is immediately completed ; or if it is not, then 
both parties understand that the negotiations are 
at an end. When, therefore, parties assume that 
their negotiations have come to naught, neither 
ought to suffer by the announcement of the other 
that he is executing or fulfilling an agreement not 
known, or recognized by the other. The law pro- 
tects persons fron^ thus suffering. 
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3. Again, if the person who receives a proposi- 
tion or ofifer accepts it on any condition or with 
any change of the terms, even though this be not 
material, the contract is not complete unless the 
party who made the ofifer assents to the modifi- 
cation. For example, if a party offers to buy 
goods at a named price and specifies the mode of 
sending them, and the owner accepts the ofifer and 
sends the goods as directed, and they are lost on 
the way, the buyer is the loser, because the goods 
were his by the sale, which was completed by the 
acceptance of the ofifer. But if the seller should 
accept the ofifer and in his acceptance make some 
modification of the terms, and then the goods 
should be sent and lost, the loss would be the 
sender's, because the contract of sale was not com- 
pleted. There are many cases in which the assent 
of one of the contracting parties was not perfect 
Again and again it is contended by one of the 
parties in a legal controversy that his assent to 
the proposition was not complete, or not without 
modification. 

4. Sometimes assent may be inferred from cir- 
cumstances. Thus, if a contract is in writing, it 
may be good if it is signed by one only, for the 
assent of the other may be inferred from his pos- 
session of the paper and other circumstances. 
Another illustration may be added, the rules posted 
in factories for operatives, that are regarded as 
agreements or contracts with them, and may b^ 
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enforced. Of course, an operative in a mill is not 
bound by them unless it is shown that he knew 
of them ; but when this is shown, he is as clearly 
bound as he would have been by putting them 
into his hand at the time of employing him. An- 
other example may be given. A son was taken 
sick and the father declared that whoever would 
take care of him should be well paid. This offer 
was made known to a person who was then at- 
tending him, and who continued his service, and 
after awhile demanded payment from his father. 
By thus caring for him he was regarded as accept- 
ing the offer. Compliance with a proposition, 
especially when no notice of acceptance is re- 
quired, is the most significant evidence of its 
acceptance. In this case it was not needful on 
the part of the person who cared for the 9on to 
give a notice, either in writing or otherwise, to the 
father ; the offer was of a kind that could be ful- 
filled by action, by taking care of the son. This 
was done by the person who claimed the compen- 
sation, and therefore he had a right to recover. 
There are many cases of this character in which it 
is not needful to give a formal acceptance, for it 
can be clearly inferred or proved by circumstances. 
Nothing could show more clearly the acceptance 
of such an offer than the performance of the ser- 
vice to which the offer related. 

5. These illustrations are sufficient to show the 
nature of the principle of assent tp a contract. 
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They also clearly show that this is a question of 
fact that must be determined in each case. Have 
the parties assented, or come together? In other 
words, have their minds met and thus completed 
their negotiation ? If they have, then the law re- 
gards the assent as complete ; otherwise, no con- 
tract has been made. 

6. Another important principle is that a propo- 
sition immediately accepted, but which is to be 
put into writing, is usually not binding. If the 
writing is not completed, there is not such an 
assent or meeting of minds as the law requires. 
Thus, on one occasion A met B accidentally, 
and said to him that he could sell coal as cheaply 
in Cincinnati as at Pittsburgh. B then said he 
would take a quantity at Cincinnati at a specified 
price, which was also the Pittsburgh price. A 
also said he must be paid in cash, and have secur- 
ity for the return of the barges that were to convey 
the coal. B replied, '* Certainly," and prepared 
a memorandum of the agreement and drew his 
check to A for the price of the coal. A said, ''I 
will have the papers drawn to-morrow." B 
called the next day on A, a dispute arose, the 
agreement was not put in writing and nothing 
further was done. The contract was regarded as 
not completed. 

7. For the same reason, that when assent has 
been given to the terms proposed the contract is 
completed, they cannot be altered without an- 
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other assent. In other words, when a contract ifl 
once made it cannot be altered by the simple act 
of one party. There must be a second meeting 
of minds to change its terms. Thus, A agreed by 
written contract to carry coal for B from one place 
to another. B afterward wrote to A proposing 
alterations in the quantities that were to be car- 
ried, to which A did not reply. The contract 
remained unaltered. 

8. We shall next describe offers that are made 
on time. Strictly speaking, every offer is of this 
character, but in the larger number of transac- 
tions the oSer and the assent or dissent are nearly 
at the same time. If one says, ^' I will send you 
this thing for a specified price," and the other 
answers, '* I will take it," the assent is complete 
and the contract is f uUy formed. But the answer 
follows the offer and it cannot be actually at the 
same time. The offer, however, is regarded as 
continuing until the acceptance, if this is done at 
once. Though the party addressed pauses a mo- 
ment or two to think about the offer, still his 
assent makes a contract, for the offer continues 
\mtil it is withdrawn. How long though does 
the offer continue ? The answer is a reasonable 
time, and what this is must depend on the facts 
in each case. If the party addressed goes away 
and does not return for several days and then 
says he will accept the offer, he is too late, unless 
tbe proposer assents in his turn. So he would be 
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probably if he came the next day, or even the 
next hour. 

9. The person making the offer may say how 
long the offer shall continue. He may say to the 
other, I will give you an hour, or a day, or a 
week to make up your mind. Then the person 
to whom the offer is made knows the duration of 
the offer. He may avail himself of the specified 
period for making inquiry, and if, within the 
time stated, he expresses his assent, the contract 
is completed as effectually as though he had an- 
swered as soon as the offer was made. 

10. It has sometimes been said that the person 
making the offer cannot be bound whenever the 
assent has been delayed, even though a fixed time 
was given to the other, because there is no cause 
or consideration for continuing the offer. But, 
as an eminent law writer has remarked, if one 
who makes an offer that is instantly accepted is 
not bound because there is no consideration, then 
it might be said that he would not be bound by 
m answer made within a specified time. No one 
doubts that an offerer is bound by an immediate 
acceptance, though he receives no consideration 
therefor. If this be true, why does not the same 
principle apply to an acceptance that follows an 
offer in a second, or a minute or two, or even a 
longer period, not passing beyond a reasonable 
time, or a time mentioned by the proposer him- 
self? 
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11. If, however, an offerer states a specified 
time for acceptance without a cause or considera- 
tion, he may at any time before his offer has been 
accepted recall it, and he may do this even if he 
gives no time. And if he makes an offer that is 
instantly recalled, it cannot be accepted by the 
other party whatever may have been his inten- 
tion. But an offer that has been accepted before 
its withdrawal binds the parties. 

12. Two or three illustrations may be given. 
In one of them a person was appointed an agent 
of a fire insurance company, with authority to 
take applications for insurance. An offer for in- 
surance was made to a person, but was not ac- 
cepted for nearly six months. This was deemed 
too late. The person to whom the offer was made 
had delayed far beyond a reasonable period. The 
court, in answering the question, remarked that 
an offer cannot become a contract by delay in re- 
jecting or answering it. Undue delay in accept- 
ing an offer may be, and should be, treated as a 
refusal, and the proposer is not bound by a tardy 
acceptance. A proposal by letter remains a pro- 
posal for a reasonable time, and is then regarded 
as withdrawn. Both parties are interested in its 
acceptance, and both are expected to attend to the 
matter with reasonable diligence. In another 
case B agreed to build a house for A, and then 
made a contract with C for the materials. As A 
owed money to B on account of the contract^ he 
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wrote a letter to C, saying, "If B gives you an 
order on me for the bill of materials, I will accept 
it and pay it." C took no action concerning the 
letter for more than two weeks, and then he wrote 
a reply to A reminding him of the fact that he 
had sent a letter indicating his willingness to 
accept an order for the materials he had furnished. 
At that time A had paid to B the full amoimt 
of his indebtedness to him. Two months after- 
wards B gave C an order on A for the price of the 
materials. The delay was too great in acting on 
this order to make A liable for the amount. 
Surely C had no reason to suppose after such a 
long delay that A's offer was still open for ac- 
ceptance. Most offers, as we shall soon see, are 
for very short periods of time, or for immediate 
acceptance or refusal, and A. doubtless supposed 
that, if C did not choose at once to accept his 
offer to pay the bill for the materials, or to be- 
come responsible for them, he expected to look to 
the buyer for his purchase money. Great confu- 
sion would indeed be wrought, if after making an 
offer of this kind, and delaying two or three 
weeks, or perhaps longer, an acceptance could be 
sent binding the person who made the offer. 

13. One other illustration may be given. A 
railroad company desired to buy some land, and 
the owner stated in a letter that he would sell if 
his offer was accepted within thirty days. After 
twenty-five days the railroad company accepted 
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the tenns. The owner then declined to let the 
company have the land, having made up his mind 
that it was worth more. He maintained that he 
had a right to withdraw the oiBEer because nothing 
had been paid to him for the delay, but the court 
decided that his offer continued through the 
specified period unless it was withdrawn. The 
court did, indeed, say that the letter was without 
consideration, and therefore did not form a con- 
tract, but it was an offer to contract and which 
was not withdrawn before acceptance. The owner 
had a right to do this, and had he done so the 
railroad company could not then have accepted 
his offer. But after the offer had been accepted 
the minds of the two parties had met, the contract 
was complete, and no withdrawal could be made. 
14. If the proposer fixes a time, or expresses 
his intention, then the other party knows exactly 
what it is. K no definite time is stated, then the 
inquiry concerning a reasonable time is one of 
fact that ordinarily must be decided by the jury. 
In applying this principle to subscriptions, how 
long is a person bound by a promise contained 
in a subscription ? If no time is fixed and there 
is no express withdrawal, the court will look 
into all the circumstances and inquire what the 
parties actually understood or intended, and en- 
deavor to carry this intention into effect. A sub- 
scription that has not taken effect in the lifetime 
of the subscriber is not a binding contract that 
can be enforced against his estate. 
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15. Lastly, we mil consider offers and replies 
by correspondence. Many contracts are made in 
this manner, either by letter or by telegraph. 
When a contract is made by correspondence, at 
what time or by what act is the contract com- 
pleted ? The rule of law may be thus stated. If 
A writes to B making an offer, this is regarded as 
continuing until it reaches B and a reasonable 
time thereafter for accepting it. It may, however, 
be withdrawn by A at any time before acceptance, 
but is not withdrawn in law until a notice of 
withdrawal reaches B. Thus, if A in Philadel- 
phia write to B in New Orleans, offering him a 
certain price for one hundred bales of cotton and 
the next day alters his mind, and writes to B 
withdrawing his offer, and the first letter is re- 
ceived before the second, B has a right to accept 
the offer and by his acceptance bind A. If B 
should delay his acceptance until the receipt of 
the second letter, A's offer would then be dfect- 
ually withdrawn. It is a sufficient acceptance if B 
writes to A to this effect and puts his letter into 
the post office. As soon as the letter leaves the 
post office, or is beyond the reach of the writer, 
the acceptance is complete. Offers and accept- 
ances by letter can be withdrawn or set aside by 
the quicker action of the telegraph. Thus, if A 
in the case just mentioned, after he has sent his 
first letter, should telegraph a withdrawal of the 
offer to B, and it reaches him before the letter 
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contaimng the ofifer, the withdrawal would be 
effectual. Sometimes the case has been put of an 
offer sent by letter in a sailing ship, while a with- 
drawal sent later in a steamer has arrived first. 
In such a case the withdrawal would be effectual. 
One can readily imagine cases in which, perhaps, 
parties who were dishonest would deny receiving 
first the information sent last, but probably in the 
most of them it would not be difficult to trace the 
sending of a telegram, the time it was received at 
the other place, its delivery, etc., to the party for 
whom it was intended. 

16. An illustration of a bargain by correspond- 
ence may be added. It related to the purchase of 
iron. A wrote to B, '* We will take one hundred 
tons, delivered at a place mentioned as early in 
the spring as the navigation will admit," and a 
further quautity at any time between two dates 
that were mentioned. To this B replied in a few 
days, ** We will have no metal to deliver after the 
spring freshet, or in case of no freshet in the river 
in the canal immediately after. Therefore, it will 
be necessary for you to say what quantity you 
will take on spring delivery." An immediate 
answer was requested. In answer to this A wrote 
that he would take a specified quantity if delivered 
in a way described, or one hundred and fifty tonsr 
if delivered by another mode. To this letter no 
answer was given, and A tried to recover dam- 
ages for the non-delivery of the one hundred and 
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fifty tons. Here was a request for a definite 
order, but the court decided that the contract was 
not complete without a further reply from B. 
The court declared that the last letter did not 
complete the transaction. It suggested a new 
proposal and required another commimication to 
complete it. It might not suit B to furnish one 
hundred and fifty tons in the spring, and no one 
but himself could say that it would. He had not 
said so ; he had left A's letter unanswered and 
the transaction therefore was unfinished. 
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fiicture of an article. 

1. The law requires that some contracts must 
be in writing. A statute was passed relating to 
the subject during the reign of Charles II. (1677), 
requiring this to be done for the purpose of pre- 
venting frauds and perjuries. It was supposed 
that if the law required a contract to be put in 
writmg and signed by the person who was to pay 
for the thing purchased, or to do the thing prom- 
ised, frauds would be less frequent. Yet it has 
been remarked by those who understand the his- 
tory of this statute that, however wise may have 
been the intention of its authors, it has been the 
means of enabling persons to injure others in the 

(46) 
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way of opening a door for not fulfilling contracts 
honestly made, but which they did not wish to 
execute. Many a contract has been made in good 
faith that could not be enforced, because the per« 
son who made it did not comply with the law 
in putting it in writing and obtaining the signa- 
ture of the other party who was to pay the money, 
or do some other thing. This statute shows how 
very slowly the people become acquainted with 
the laws; for though it was re-enacted in this 
country in the early times, yet there are many 
to-day who are not familiar with it, and conse- 
quently do not observe it. 

2. This statute has probably been enacted in 
every state in the Union, with some changes. 
The principal provisions of the English statute, 
however, re-enacted in this country, and which will 
be considered here, are the fourth and seventeenth 
sections. The fourth section provides that no 
executor or administrator is personally liable on 
any promise that he may have made ; nor is any 
person liable on a promise for the debt or default 
of another ; nor is any person liable on an agree- 
ment made in consideration of marriage ; nor can 
imy contract or agreement for the sale of lands 
or leasing of them that is not to be performed 
within one year from the time of making it be 
valid, unless the agreement, or some memor* 
andimi or note of it, is in writing and signed 
by the party who is charged as having made 
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it, or some other person lawfully authorized by 
him to sign the same. The seventeenth section 
provides that no contract for the sale of any goods, 
wares or merchandise for the sum of fifty dollars, 
or more, shall be good, unless the buyer has ac- 
cepted part of the goods thus sold and actually 
received them, or given something in earnest to 
bind the bargain or in part payment, or unless 
there is some note or memorandum in writmg 
of the bargain made and signed by the parties to 
the contract, or their agents. 

3. A few remarks may be made on each clause. 
The first relates to the promise of an executor or 
administrator. The duty of these persons, as is 
well known, is to settle estates. The law does 
not make them personally liable for any contracts 
made by them. They may, indeed, make con- 
tracts for which the estates they represent are 
liable, but personally they are free. 

4. The next provision relates to promises to pay 
the debt of another. This provision has often 
been a difficult one to enforce. A person, of 
course, is liable on his own promise to pay for 
whatever he may purchase, but he is not liable to 
pay for the debt, or default of another, unless 
there be an agreement in writing, as the statute 
requires. In such a case, is the promise to pay 
one's own debt, or to pay the debt of another? 
One may think that this question can be easily 
answered, but in truth it is often very difficult 
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to answer. For example, if two persons go to a 
shop and one buys and the other, in order to give 
him credit, promises the seller, ^^If he does not 
pay you I will," this is a promise to pay the 
debt of another, and is void unless it is in writ- 
ing and signed by the promisor. But if he says, 
''Let him have the goods, I will be your pay- 
master,'' this is an undertaking for himself and 
the law regards him as the actual buyer and the 
other only as his servant. Again, if B furnishes 
goods to C on A's express promise to pay for 
them, who says to him, '*Let C have goods to 
such an amount and I will pay you," and the 
credit is given to A, in that case C is not Uable 
for them and A is the immediate debtor. The 
undertaking is said to be original with him and 
not a collateral one, and, therefore, it need not be 
put in writing. Whether a promise is an original 
one to pay one's own debt, or a collateral promise 
to pay the debt of another, is a question of fact 
to be determined in each case. The cases call- 
ing for this application of the statute are num- 
erous. The rule is clear enough and no number 
of cases can possibly determine future ones, as 
they must always turn on the facts. 

5. Whenever the main purpose and object of 
the promisor is not to be responsible for the debt 
of another, but to serve some purpose of his own, 
his promise is not such a one as the statute is 
intended to reach, although in form it may be 
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a promise to pay the debt of another. If there 
be an oral promise to pay the debt of another and 
also to do some other thing, the latter thing can 
be enforced at law, but not the promise to pay 
the debt 

6. Another clause of the fourth section of the 
statute relates to agreements that may not be per- 
formed within a year. This does not apply to 
agreements which at the time of making them by 
the parties are understood' to be fairly capable of 
completion within a year regardless of any cir- 
cumstances, although in fact their execution ex- 
tends far beyond that period. Another clause 
relates to the sale of lands, or an interest in them. 
The language here used is very broad and includes 
within its scope all leases of real estate for any 
period no matter how short, but in some states 
leases having a period not exceeding a year are 
by statute declared valid, even though they are 
not in writing. It may also be remarked that it 
is not always easy to distinguish between an in- 
terest in land and a mere lease to use it for some 
special and temporary purpose; for example, to 
put hay or grain there, or to leave a wagon or 
implements, for a license need not be in writing, 
while an interest in land must be to comply with 
the statute. With respect to fruits and nursery 
trees, the courts generally hold that such contracts 
are not to be regarded as an interest in land, if the 
parties intend to remove them at once, or within 
fi short period. 
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7. Next may be considered the nature of the 
writing required to satisfy the statute. It need 
not be on a single piece of paper. K there are 
several letters from which a contract can be 
formed, these are clearly sufficient for the pur- 
pose. Not infrequently a letter, or a series of 
letters, exist from which a contract can be made 
out. Whether there must be a consideration in 
writing or not is a disputed question, some of the 
courts holding that this must thus appear; others 
that it may be proved by other evidence. With 
respect to the signing, this need not be technical 
or formal. If a party writes his name in the be- 
ginning, or in any part of the agreement with 
that intention, this will be regarded as a sufficient 
signing to satisfy the statute. Moreover, the 
signmg would be sufficient if printed or written 
with chalk, or any other material with which 
writing or printing can be legibly done, as the 
statute does not specify any particular material 
tbat must be used. An agent, of course, can 
sign for his principal. 

8. The seventeenth section relates to the sale 
of goods, wares or other merchandise. The 
amount varies from $30 to $50 in the statutes of 
tihie several states. To comply with this there 
must be a delivery and acceptance. For example, 
A meets B and agrees with him for the purchase 
of one hundred cords of wood for five hundred 
dollars, B sends the wood immediately to A, but 
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as the statute requires an acceptance or actual 
receipt of some part of it, therefore A may return 
the wood if he desires without any reason, and if 
ttiere has been no signed written memorandum or 
actual receipt of some part of it, B cannot recover 
his money. A delivery is sometimes said to be 
constructive. For example, the delivery of the 
key of a building in which property is contained; 
or if the goods are on storage, the making of an 
entry by the direction or assent of the purchasers 
on the books of the warehouseman; or the delivery 
and receipt of a bill of lading properly indorsed; 
or the pointing out of the thing if it is difficult of 
removal. It is said that delivery and acceptance 
are sufficient if there has been any transfer of 
possession or control of the property by the seller 
to which the purchaser has assented, whereby it is 
intended, that it shall pass from the seller's pos- 
session into that of the buyer's. With respect to 
earnest, it may be remarked that part payment 
.may be of any amount which the one party may 
choose to pay and the other to accept. 

9. The contract for the manufacture of an arti- 
cle for a party is not a sale within the meaning of 
the statute; and whenever the seller is, by the 
bargain, to manufacture the article sold in a pre- 
scribed manner, it is an agreement for the manu- 
facture of goods and not a mere agreement of sale, 
and need not be in writing. This subject will be 
jmore Jully considered in another place. 
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buyer would be the sufferer. On the other hand, 
he would be the gainer by any increase in their 
value. 

2. The parties may expressly agree to the giv- 
ing of a credit that will bind the seller, or this 
may be inferred or implied from usage or from 
circumstances. The delivery and acceptance of 
goods, or the payment of money for them, or a 
receipt from a seller of what is known as earnest 
money, are acts from which courts are justified in 
inferring that a sale has been effected. But neither 
deUvery, or earnest money, or part payment is 
essential to the completion of a contract of sale. 
This is the common law, which has been some- 
what changed by the statute of frauds, as we have 
already learned. 

3. At the outset, the difference between a sale 
and an agreement for a future sale must be under- 
stood. Every sale is a completed or executed 
contract, although there may not be payment for, 
or delivery of the thing purchased. But the con- 
tract itself is complete, nothing remains imfin- 
ished. An agreement for a future sale is a very 
different undertaking, although the two are often 
confused. The difference should be understood, 
because the rights of the parties in the two cases 
are very different. An agreement for a future sale 
is a contract to sell that is to be executed or car- 
ried out at a future time, and, therefore, is called 
an executory contract, in distinction from a con- 
tract that is executed or completed. 
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4. An illustration of an executory contract or 
a^eement to sell a thing may be given. Suppose 
an agreement is made for the manufacture of a 
machine. There can be no sale of it, for it is not 
in existence. The agreement is for the sale of it 
after its completion. In one of the cases A con- 
tracted to sell to B a quantity of leather that waQ 
then in vats in the process of tanning. The hides 
could have been removed at the time of making 
the contract. They were to be delivered, however, 
about three months afterwards. It was decided 
that no immediate property in them passed to the 
buyer, and that the leather could be taken as the 
seller's property. This was declared to be so not- 
withstanding the fact that it had long been the 
course of business for curriers to purchase leather 
of tanners while it was in the process of manufac- 
ture, which was to be delivered when the tanning 
was completed, and that advances were frequently 
made on such purchases. In this case Judge 
Gibson declared that the agreement for a subse- 
quent delivery was essentially executory. The 
property in an article made to order passes only 
by its delivery, because at the time or ordering it 
there is no property in anything to pass; the acci-. 
dental existence of a part of the thing at the time 
does not give the customer a specific right to the 
whole. 

5. A sale is a completed or executed contract. 
The property, therefore, in the thing sold passes 
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to the buyer, but when the contract f emains ex- 
ecutory there is no sale. If actual possession is 
given to the buyer, the seller's property in the 
goods is gone with his possession, and also his 
Ken for the purcjiase money, for the keeping of 
them is essential to retaining a lien thereon. Fur- 
thermore, if a sale is for cash, a part payment will 
not Test the ownership in th^ buyer. 

6. One's property in a thing is not changed by 
a sale and delivery on conditions that are to be 
performed afterwards and which are not; but it is 
changed when the delivery is absolute and the 
bargain is perfect, or can be made so by reference 
to something else. For example, it is certain 
enough when the price can be obtained by mere 
computation. Therefore, a sale of a large raft for 
so much per thousand feet, and delivered to the 
buyer, changed the property, though the compu- 
tation was not made. 

7. The law presumes that the sale is to be fol- 
lowed immediately by payment and delivery, un- 
less the parties shall otherwise agree. In other 
words, the law supposes that the seller intended 
at once to deliver, and the buyer to pay for the 
goods purchased. If, therefore, the buyer departs 
without paying or tendering the price, the seller 
may consider that there has been no sale ; and, 
consequently, if the buyer should come at a later 
period and offer the price and demand the goods, 
liie s^er could refuse to part with them. Or, if 



the person to whom the offer of Bale is made 
accepts the offer, but still refuses or neglects to 
pay the price, and there are no circumstances in- 
dicating a credit or justifying the refusal or neglect 
to pay, the seller may disregard the acceptance of 
his offer and consider the contract as never having 
been made. It would, however, be a proper 
thing for the seller to demand payment of the 
price before he treated the sale as void, and a re- 
fusal to pay for them would then give him at once 
a ri^ht to regard the goods as his own. So, too, if 
tiie seller should imreasonably neglect or refuse to 
deliver the goods sold, the buyer would thereby 
be justified in supposing that no sale had been 
made, or that it had been annulled or avoidcKi. 

8. Neither party, however, is required to act 
tttus in consequence of the refusal or neglect of the 
other. As a sale actually has beai made, the 
seller may sue the buyer for the non-payment of 
the money due to him, or the buyer may sue for 
ibe non-delivery of the merchandise. Either 
party has an election of this nature that he can 
exerdse. He may consider that the contract is 
ended by the neglect of the other party to do what 
is required of him, or he may regard the contract 
as aUve and seek to ^orce it. 

9. The seller has a right to retain possession (rf 
the goods sold until the price is paid. This right 
is called a lien, which means a right to retain 
po88es8i(m of them until some charge on them or 
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some claim is satisfied. Consequently the seller, 
or any person who has a right of Uen, loses it 
whenever he voluntarily parts with their posses- 
sion, or by their delivery to another. Further- 
more, if a portion is delivered this is regarded as 
a delivery of the whole, or if a delivery is made 
of a symbolical character — ^for example, the de- 
livery of the key of a warehouse in which goods 
are stored — the right of possession is transferred 
to the buyer. 

10. As the seller, by delivering goods to the 
buyer, loses his lien, he cannot afterwards retake 
them and hold them. His title to them is lost 
by this act. He cannot afterwards claim them 
should the buyer fail to pay for them as he has 
promised. He can, though, retain his owner- 
ship by agreement. At the time of delivering 
them, if the buyer agrees that the seller's owner- 
ship shall be preserved until he has paid for them, 
the agreement would be valid and the seller could 
reclaim his goods from the buyer if the price was 
not paid. 

11. While the goods are in the possession of the 
seller or of his agent, or in transit from him to the 
buyer, he has a right to refuse or stop their final 
delivery when the buyer is in failing circum- 
stances. This is an old rule of law, and the reason 
for it is plain. It is to prevent the seller from \o&a^i 
Why should he deliver his property to an irre- 
sponsible person, or one who is unable to pay for 
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it? The law does not require him to do such an 
unreasonable thing. 

12. Should the buyer neglect or refuse to take 
the goods and pay the price within a reasonable 
time, the seller can recall them, and give notice 
to the buyer and look to him for the deficiency, if 
there be any, from the failure on his part to take 
the goods and pay for them. In making such a 
resale the seller acts as agent or trustee for the 
buyer, and his proceedings will be governed by 
the rules that relate to persons acting in such a 
capacity. One of these is that he must use due 
care and diligence, and act in perfect good faith. 
And, again, the receipt of money after the time 
for delivery, on account of the contract, will not 
prevent the seller from recovering for the loss he 
has sustained. In a case involving this principle, 
the court remarked that a resale was the usual 
mode of ascertaining the difference between the 
contract price and the value of the article when 
the buyer refused to accept it. But it is not the 
only mode. The law has no single mode for 
settling the value of an article in the market at a 
given time. 

13. With respect to goods sold at public auction 
on credit and which the buyer refuses to take, the 
owner, before the credit has expired, can main- 
tain an action in hi^ own name against the buyer 
for not observing his contract. The damages or 
sum that may be recovered is the difference be- 



iiween the price that was to be paid and their 
value at the time of the buyer's r^usal to take 
them. This may be ascertained by a resale at 
the buyer's risk, but some other mode of estimat- 
ing the yalue of the loss may be adopted. 

14. If the seller has merely the right of posses- 
sion, for example, has hired the goods, or has the 
possession only, as in the case of stolen goods, or 
has found them, he cannot sell them and give a 
good title against the owner. The owner, there- 
fore, may recover them from an honest purchaser 
who was wholly ignorant of the defect in the title 
of the person from whom he bought them. In 
other words, only a person who has a right to 
merchandise can sell it, because the sale must 
transfer the right of property from the seller to 
the buyer. 

15. Thus, a contract was made with a farmer 
for the use of a yoke of cattle for one year, at the 
end of which time they were to be returned. The 
hirer also had the privilege to pay a price named 
and keep them. This was regarded as a keeping 
or bailment of the cattle and not a conditional 
sale. Consequently, as the cattle were sold during 
the year by the keeper or bailee without paying 
the price, the sale did not pass the title to them 
and the owner could follow and retake them 
wherever he could find them. 

16. There is one exception to this rule, ncgoti** 
able paper. Whenever this is transferable by 
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delivery, a purchaser in good faith and for a good 
consideration acquires a title thereto even though 
he has bought it of a thief, or of one who has 
found it. But with respect to all other kinds of 
property only the owner can part with it, and if 
a thief or person who has found it should attempt 
to give a good title, he would fail and the true 
owner can recover the property. For example, 
if a horse should stray away from its owner and 
the finder should sell it and get his money there- 
for, the true owner would not be prevented from 
recovering the animal. But if the owner has sold 
a thing, although he was deceived and induced to 
do so through fraud, he cannot reclaim it from 
one who, in good faith, bought it from the person 
who defrauded him. 

17. If anything remains to be done by the seller 
in relation to the goods sold to ascertain, identify 
or complete them, the sale is not perfected or ex- 
ecuted, and the property or title in the goods does 
not pass until that thing is done. Thus, D bought 
of H 300 barrels of oil that were to be delivered "on 
first water'' and paid the purchase money for it. 
H pointed to a larger quantity of oil at the place 
of delivery and requested D to select the quan- 
tity he had purchased. He went away, however, 
without selecting or separating the quantity pur- 
chased. A fiood afterward swept away all of H*s 
oil, and D afterward demanded delivery of the 
800 barrels he had purchased, whid) H refused to 



64 C0MMEBC3AL LAW. 

deliver. It was decided that there had been no 
delivery, that the sale had not been completed, 
and consequently that no title to the property 
had passed to D. 

18. In the way of further illustration, a pur- 
chaser offers a nurseryman a dollar a piece for a 
hundred out of a row of a thousand trees that are 
all alike, and the offer is accepted. This is no 
sale, because any hundred may be delivered, and, 
therefore, the property or ownership of any spe- 
cific trees does not pass. But if the purchaser or 
seller agree that the first hundred in the row shall 
be taken, or the last hundred, or every tenth tree, 
or in some way the trees are indicated, then the 
sale is complete and the trees specified belong to 
the buyer. The seller can dig them up and deliver 
them as the buyer's trees, or if they burned by 
accident an hour after the sale the loss will be the 
buyer's. So long as they are not specified, even 
though the buyer has paid for them, they remain 
the property of the nurseryman, because there is 
no absolute, complete sale, but only a bargain to 
select one hundred from the lot and take them up 
and deliver them. Consequently, if they are de- 
stroyed before delivery, the nurseryman must be 
the loser. 

19. A contract for a future sale does not, on the 
arrival of the time, or happening of the event 
mentioned, become a sale, transferring the prop- 
erty. The party to whom the sale is to be made 
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does not then acquire it, and cannot, by tendering 
the price, acquire a right to the possession; he 
may tender the price, or do whatever his obliga- 
tion requires, and then sue the owner for not ob- 
serving his contract and delivering the machine or 
other thing forming the subject of the contract, 
but the property in the article remains in the 
original owner. 

20. For the same reason that the property in 
the goods must pass by a sale there can be no 
actual sale of any goods or chattels that have no 
existence at the time of the contract. Thus, in 
contracts for a sale of articles that are to be man- 
ufactured, as the subject of the contract is not in 
existence when the parties make their agreement^ 
no property passes until the thing to be manufac- 
tured is completed and has been approved and 
accepted by the person giving the order. 

21. A purchaser is not required to make known 
his knowledge of facts that increase the price when 
the opportunities for information were equally 
open to both parties. This principle may be 
illustrated by referring to a case of historical in- 
terest. was negotiating with G at New Orleans 
for a quantity of tobacco. He had secretly re- 
ceived intelligence over night of the peace of 1815 
between England and the United States, that 
raised the value of the article from thirty, to fifty 
per cent. He called on G on Sunday morning 
and asl^ed if there was any news that would in- 

5 



66 CX)MMERGIAL LAW. 

orease the price of it. There was no evidence that 
O asserted or suggested anything to induce a be- 
lief that such news did not exist, and the bargain 
was struck. The court declared that the buyer 
was not required to communicate intelligence of 
outside circumstances, open alike to both parties, 
that might influence the price, though in truth it 
might be entirely in the possession of only one of 
them. 

22. In another case, A knew that there was a 
mine on the land of B, of which he was ignorant. 
Nevertheless, the ignorance of the seller did not 
render the transaction a^fraud on the buyer's part 
During the negotiations for the purchase, had the 
buyer wilfully made any misstatement and misled 
the seller, and induced him to sell at a lower price 
than he otherwise would have done, the contract 
would have been a fraud. In another case, a 
person bought land on which was a valuable de- 
posit of sand chrome, and the seller tried to escape 
the consequences of his act and to have his deed 
of conveyance set aside. The court said that the 
mere fact that the purchaser knew there was sand 
chrome on the seller's land, and that the seller 
himself was ignorant of it, would not aflfect the 
validity of the deed. " Every man must bear the 
loss of a bad bargain legally and honestly made. 
If not, he could not enjoy in safety the fruits of a 
good one." 

23. Until a delivery has been made the sell^ 19 
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bound to keep the goods with ordinary care, and 
is Uable for any loss or injury arising from the 
want of such care or good faith. If this rule is 
observed he is not liable for any loss or deprecia- 
tion, unless this arises from some defect that he 
had warranted did not exist. Thus, A sold to B 
a quantity of beef, who paid the purchase money. 
It was agreed between them that the beef should 
remain in A's possession until it was sent to an- 
other place. Sometime afterward B received a 
part that proved to be bad, and an inspection dis- 
closed the unfitness of any for sale. The court 
decided that as the beef was good at the time (A, 
the sale, the buyer must bear the loss. 

24. A buyer who lives at a distance frc«n the 
seller must send the merchandise in the way 
directed by the buyer. Should the buyer neglect 
to give directions, it must be sent in the ordinary 
way, or as usage has determined. Generally, 
customary and proper precautions sliould be 
taken to prevent loss or injury in transporting it. 
If this id taken, the goods are sent at the buyer's 
risk and the seller is not responsible for any loss. 
But he is responsible should any loss or injury 
happen in consequence of neglecting to take such 
care or precaution. If he should send them by his 
own servants or should carry them himself, tiiey 
would be in his possession and at his own risk 
until they were delivered. If the buyer should 
distinctly indicate the way or means by which he 
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wished the goods to be sent, for example, by a 
particular carrier or line, and the seller complied 
with his direction and exercised ordinary care 
over them until they were delivered to the agent 
of the carrier, his responsibility would end with 
their delivery as completely as though they were 
put into the hands of the owner. 

25. Sometimes goods are sold in a shop or store 
and put into a parcel, or otherwise made ready 
for delivery to the buyer in his presence, and he 
requests the seller to keep them for awhile. In 
such a case the property in them passes to him, 
and the seller becomes the bailee or keeper of 
them for the buyer. Consequently, if they are 
lost while in the seller's possession, without his 
fault, the buyer is the loser. 

26. A delivery of a fixed quantity of merchan- 
dise is not completed by a tender of a bill of lad- 
ing for a larger quantity. If a party who has 
promised to pay money tenders more than the 
whole debt, it is generally valid, but the money 
must be tendered solely in discharge of the debt 
If the object of the tender, besides discharging the 
debt, ig to impose a liability on the creditor, it is 
not vaUd. It has ever been held that the tender 
of a sum exceeding the debt, accompanied with 
the demand that the creditor shall make the 
change and return the balance, is in law no 
tender. When the thing to be tendered or deliv- 
ered is not money, bi^t s^ defined quantity of a 
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specified article, the buyer is under no obligation 
to receive less or more. There can be no tender 
of a specific article that does not place the other 
party in such a position that he has nothing to do 
except to signify his acceptance in order to have 
the ownership of it transferred immediately to 
him. If anything remains to be done, if it is to 
be separated from a larger mass before it can be- 
come the property of the other party, there can be 
no tender or delivery until after the separation. 
The ownership of the thing tendered is instantly 
transferred to the person to whom the tender is 
made whenever he is under an obligation to re- 
ceive it. 

27. A buyer who knowingly receives goods 
so deficient or so different from what they should 
have been that he might have refused them, 
waives the objection and is liable for the whole 
price, unless he can show a good reason for not 
returning them, as in the case of materials that 
are innocently used before discovering their de- 
fects. Thus, a man bought a chandelier that was 
warranted sufficient to light a room of defined 
dimensions. He kept it for six months, and then 
desired to return it and refused to pay for it. 
The court declared that he had kept it too long, 
although it was not sufficient for the purpose, and 
not as good as the warrant specified. Sometimes 
two or three months, or even a shorter period, is 
regarded as too long to permit a return of the 
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thing purchased. How long it may be kept be- 
fore returning it must depend largely or prin- 
cipally on the nature of the thing and the use 
that is to be made of it. Though the buyer can- 
not return it, yet when the price is demanded he 
may set off the injury he has sustained by reason 
of the seller's failure to fulfil his promise. The 
seller, therefore, cannot recover the entire price, 
only the value of the thing sold to the buyer. 
But a long delay or silence may imply that the 
buyer has even waived this right to demand a de- 
duction from the price. 

28. In a contract of sale there is sometimes a 
clause providing that a mistake in the description 
or a deficiency in the quality or quantity shall not 
avoid the sale, but only give the buyer a right to 
make a deduction or to demand compensation. 
Nevertheless, if the mistake or defect be great and 
affects materially the availability of the thing for 
the purpose for which it was bought, the sale is 
void, because the thing sold is not the thing that 
the buyer desired and which ought to have been 
furnished. Of course, it is not easy to determine 
this mistake or defect, or what must be regarded 
as a non-compliance with the contract so far as to 
justify the buyer in refusing to receive the goods. 
Like many principles of law, while the principle 
is clear enough, its application must depend on 
the fax^ts in each case. 

29. On some occasions many things are ordered 
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at one time and by one agreement. In snch eases 
generally the buyer may refuse to receive a part 
without the rest, but if he accepts any of them 
that are severed from the rest, the buyer will then 
be regarded as having given a separate order for 
each thing, and is required to receive them as they 
are tendered, unless some distinct reason exists 
for refusing to receive them. When several things 
are bought at an auction, by different bids, and 
especially when the name of the buyer is marked 
against each thing, its sale is regarded as inde- 
pendent of the others. If, however, several things 
are bought related to each other, no one of which 
would have been bought without the others, he 
woiuld not be obliged to take one or more unless 
be could have all. The question whether it is 
one contract, so that the buyer shall not be bound 
to receive any one thing unless all of them are 
tendered to him, must be determined by ascer- 
taining from all the facts whether the things be- 
longed together. Should the conclusion be reason- 
able that no one thing would have been purchased 
without the others, then they must be taketi to- 
gether, otherwise each thing may be regarded as 
purchased separately and distinctly from the 
others. The buyer may have, by the terms of the 
contract, the right to redeliver the things pur- 
chased. For it is often agreed that the purchaser 
may return the goods purchased within a fixed or 
Yeascmable time. He ma»y also* have the right to 
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return them if they prove to have, or not to have 
certain qualities, or on the happening of a specific 
event. In such cases the buyer must prove that 
the circumstances existed that justified him in re- 
turning the things purchased. Furthermore, in 
such cases the property in the things purchased 
passes at once to the buyer as in ordinary sales, 
subject to his right to return them, given to him 
by the agreement. If he does not exercise this 
right within the agreed time, or within a reasonable 
time if there be none fixed by agreement, the right 
to return them is wholly lost; the sale becomes ab- 
solute and the price of the goods may be recov- 
ered. Again, if during the time the buyer has 
them in his possession they are so misused as to 
impair their value, he cannot tender them back, 
is liable for the price. 

30. If a contract for the delivery of lumber, 
for example, be an entire one, the party who is 
entitled to it may accept a partial performance and 
the contractors have a right to recover for the 
lumber thus delivered. On the other hand, if 
the remainder is not delivered, the buyer may set 
oflE his loss or damage occasioned by the non- 
fulfillment of it. 

31. When two persons enter into a contract, and 
after it has been partly performed by one of them 
the other denies its existence and gives notice of his 
intention to disregard it, the other party may at 
his option perform it fully and enforce it or con- 
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aider it at an end and recover for what he has 
done. 

32. As the law does not require any one to do 
a forbidden thing, no contract can be enforced 
that is illegal or contrary to law, or that is tainted 
with illegality. When, however, the illegal can 
be separated from the legal parts this may be 
done. We have already remarked that when a 
consideration is illegal in part and this cannot be 
separated from the legal part, the entire contract is 
stamped with illegahty. On the other hand, when 
a consideration is legal and the promise is in part 
legal and in part not, the legal part may be en- 
forced. Thus, should a person agree for a thou- 
sand dollars to sell and deliver a •quantity of 
merchandise and also to assist the buyer in some 
contemplated fraud, he would be bound to sell and 
deliver the goods because the consideration was 
legal and this part of the promise also, but he 
could not assist in the fraud, because this part of 
the promise was illegal. In other words, if a con- 
sideration or promise is legal in part and illegal in 
part, and the legal part can be severed from the 
other, this can be enforced. 

33. Fraud vitiates and avoids in law every con- 
tract and every transaction. Consequently, an 
unlawful representation by which a sale is effected, 
or a purchase of goods with the expectation of not 
paying for them, or hindering others fropi bid- 
ding at auction by wrongful means, or selling at 
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auction and providing by-biddefs to inci'ease the 
bid, or selling ''with all faults" and then pur- 
posely conceding and disguising them, will avoid 
a sale. No title or right passes, and the innocent 
party, whether buyer or seller, may insist that 
the fraudulent party shall not take advantage of 
his own fraud to avoid the sale. Mafty illustra- 
tions could be given of the apphcation of this rule. 
In one of the cases a man advertised a ship for 
sale at auction with all faults, but purposely put 
her in a position where an important fault could 
not be easily detected. This act avoided the sale. 

34. A buyer on whom a fraud is practiced has 
a right to eancel the sale, but he must do this 
within a reasonable time after discovering the 
fraud. The delay must be brief unless he (»n 
show a good excuse. 

36, On the other hand, a defrauded seller may 
caned the sale and sue for the price of the thixig 
sold. If, however, the fraudulent buyer gets the 
goods on credit and the seller sues for the price of 
them before the credit expires, this is a confirma- 
tion ol the sale, including the terms of credit. 
Consequently he thereby waives the right to can- 
eel the sale, and he has no right to demand the 
price tmtil the period of credit has wholly expired. 

36. Whenever a party who has been defrauded 
by any contract brings an action to enforce it, 
this is a waiver of his right to cancel it and a con- 
firmation of the contract. One may inquire, what 
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he should sue to recover for the mjtjry he has 
sustained, but be ought not to ifeeognize the con- 
tract itself. 

37. When a sale of goods is effected ot com- 
pleted, the buyer has a right to the immediate 
possession of them as soon as he pays the price. 
He also has an immediate right to them without 
payment whenever the sale is on credit. Further'- 
more, the sellei* is bound to deliver the goods. 

88. What is a proper or sufficient delivery is 
not always an easy question to answer. In gen- 
eral, it is suf&cient whenever the goods are placed 
in the buyer's hands, or in his actual possession, 
or whenever action is taken that is equivalent to a 
transfer of possession. Thus, if goods are landed 
on a wharf alongside of the ship that brings them, 
and the buyer is notified, this is a sufficient de- 
livery if it is regarded by usage as equivalent to 
giving actual possession. Usage is often of the 
ntmost importance in determining the true an- 
swer. In general, a delivery is sufficient that 
puts l^e goods within the actual reach or power 
ei l^e buyer, with immediate notice to him so 
that there is nothing to prevent him from taking 
aetuttl possession of them. 

39. When from the nature or situation of the 
goods an actual delivery is difficult or impossible, 
for example, timber floating in a boom slide, duch 
acts as touching it, or going neai it and poiMiting 
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it out, complete the delivery. Again, if the 
things sold are at sea, an indorsement and de- 
livery of the bill of lading or other instrmnent is 
sufficient to complete the delivery of them. By 
such an indorsement and delivery of the bill of 
lading the title or ownership of the goods is im- 
mediately transferred to the buyer, and he in turn 
can transfer them to another by his own indorse- 
ment and delivery of the bill of lading. When 
goods at sea are sold^ the seller should send or de- 
liver the bill of lading to the buyer within a 
reasonable time. A refusal to deliver the bill of 
lading has sometimes justified the buyer in can- 
celling the sale. 

40. Once a contract was made for the delivery 
of timber of a particular description that was de- 
livered, but never completely accepted, because 
it was defective. It was decided that the buyer 
should have offered to return the timber soon after 
the deficiency was discovered ; or at least, within 
a reasonable time after the discovery, should have 
given notice of his intention of not accepting it. 
If this is not done, and the timber is carried off 
by ice or other accident, the seller may recover its 
value. 

41. When portable articles are sold and neither 
time nor place of delivering them is mentioned, 
the rule is that they must be delivered at the place 
where they are at the time of the sale, the store of 
the merchant, the shop of the manufacturer or 
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mechanic, or the farm or granary of the farmer 
where they are kept. When a time for delivering 
them is fixed by the contract, the seller must seek 
the buyer at his residence and there tender the 
articles. If they are heavy or cimibersome the 
seller must seek the buyer a reasonable time be- 
fore the day of delivery and ask him to appoint a 
place for deUvering them. 

42. This question of delivery is sometimes very 
important from another point of view. Not un- 
frequently goods are sold by persons who are on 
the edge of bankruptcy in order to prevent them 
from coming into the possession of their creditors, 
who notwithstanding keep them as though no sale 
had been made. As goods are usually transferred 
soon after they are sold, where this is not done, 
the transaction is generally regarded as a bogus 
sale for some unlawful purpose like that just 
mentioned. In such a case, should a third party 
without knowledge of the sale purchase the same 
from the seller, he would gain a valid title by 
acquiring possession of them and could hold them 
against the other pretended purchaser. Again, 
unless delivery or possession accompanies the 
transfer of the right of property, the thing sold 
may be taken by the creditors of the seller. In 
other words, while he retains possession of his 
goods he is regarded ordinarily as the owner, and 
they may be taken by proper legal proceedings by 
his creditors. His retention of them may be 
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Mplnined, and if it is shown to be perfectly con- 
sistent with honesty and that good reasons existed 
for keeping them, and especially if the delay in 
tfansfemng their possession was brief, the title of 
the fitst buyer would be respected and he could 
acquire them. 

43. Next may be considered sales that are 
made with a warranty. By this is meant a state- 
ment of some kind that forms a part of the con- 
tract. A warranty may be general, or particular 
0nfrd limited. A general warranty does not extend 
to defects that are known to the purchaser, or are 
erpen to inspection and observation, unless the 
purchaser at the time is unable to discover them 
feadily and relies rather on the knowledge and 
warranty of the seller. 

44. A contract to deliver iron, for example, 
made in a particular place, in consideration of a 
sound price that is paid, is fulfilled by delivering 
iron made there which the contracting party be- 
lieved Was good, though on trial it proved to be 
poritively bad. The court remarked, in a case of 
this nature, that the buyer was evidently content 
at the time of making his contract to take his 
chances that the iron would be of good or bad 
quality, providing it were made of metal selected 
honestly for that purpose from the place men- 
tioned. By way of additional illustration, a sale 
Iras made of a number of barrels of lard grease, a 
part of which was inspected by the purchaser be- 
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fore making his purchase. He declined to ex- 
amine more. He received a bill of sale in which 
the article was invoiced or described as lard 
grease. There were no false representations, nor 
was any deceit practiced, nor did the seller know 
of any defect in its quality, although a portion ot 
it proved to be of an inferior quality. Nothing 
could be recovered. 

45. A warranty may also be either express ot 
implied. It is not implied by the law generally 
from the fact merely that a full price is paid. 
The maxim of the law ** caveat emptor," let the 
purchaser beware, prevents this. As a genend 
rule, mere silence on tiie seller's part is not fraud; 
but if the usage of trade requires that a declara- . 
tion of defects should be made whenever they 
exist, his silence is regarded as a warranty against 
them. Simple declarations ot opinion are not a 
warranty. 

46. A mere representation is not a warranty. 
The relation between buyer and seller is not a 
confidential one. If the buyer, instead of requir- 
ing an explicit warranty, chooses to rely on the 
opinion of one who knows no more about the 
matter than he does himself, he can only blame 
himself for any loss that he may sustain. In a 
case in which these principles were applied, a 
buyer sought to recover for a loss occasioned in 
the purchase of coal. It was purchased at a price 
somewhat less than that of first-class coal at thai 



80 COMMERCIAL LAW. 

time. The buyer complained that it contained an 
unusual percentage of slate and dirt, but the 
court declared that he got substantially the kind 
of coal for which he bargained. On another oc- 
casion an action was brought on a warranty by 
the purchaser of some goods that were represented 
as fit for the China market. He produced a 
letter from the seller saying that he had goods 
fit for the China market that he offered to sell 
cheap. The court, however, declared that such a 
letter was not a warranty, but merely an invita- 
tion to trade, and that it had no specific reference 
to the goods actually bought by the buyer. 

47, In another case it was declared that the 
purchaser takes the risk of the quality of the 
article purchased, unless it be warranted, or he is 
fraudulently misled concerning it Mere repre- 
sentations of the quality of the article sold do not 
constitute a warranty. In one of the cases it was 
remarked that, if mere representations were to be 
treated as part of the contract, it would not be 
easy to see why they should not be thus treated 
in all contracts, and if they were, the law would 
foster a spirit of litigation by encouraging every 
man who was disappointed in the advantages ex- 
pected from a bargain to drown his sorrows by an 
appeal to the law. The law repairs broken con- 
tracts, but it does not attempt to satisfy mere ex- 
pectations. It is especially important that tiiis 
should be the rule respecting representations of 
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the quality of the goods sold, for there is nothing 
on which both are more apt to diSer and less apt 
to trust each other. 

48. If declarations are intended to deceive, and 
have that eflfect, the sale may be avoided for 
fraud, and affirmations of quantity or quality that 
are made during negotiations for sale, with the 
view to making a sale, have that eflfect and will 
be regarded as a warranty. Thus, in New York, a 
representation was made by a seller that his flour 
was superfine, or extra superfine in quality, and 
worth a shilling more a barrel than common flour. 
To this statement the seller added another, that 
the buyer might rely on his representation. This 
was regarded as a warranty of the quality of the 
flour. In another case the seller or vendor of a 
horse said to the buyer, *' You may depend that 
the horse is perfectly quiet and free from vice." 
This was regarded as an express warranty. 

49. In all sales of goods there is an implied 
warranty that the article delivered shall corres- 
pond in kind with the commodity sold, unless 
there are facts and circumstances to show that the 
purchaser took on himself the risk of determining 
not only the quality of the article, but the kind 
he purchased. Therefore, if a person should sell, 
and another should buy, an article as blue paint 
which is thus described in an itemized bill, this 
would constitute a warranty that the article deliv- . 
ered'wagi blue paint, and not a different article. 

6 
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<50. Wiili respect to an adulteration, if this be 
only partial, it does not destroy its distinctive 
character; the buyer is bound by the bargain. 
In doubtful cases the test seems to be tiiat the 
article shall be marketable under the name affixed 
to it by the seller. A case in which this principle 
was stated related to the sale of teas. It was 
proved that they had been adulterated, but it was 
also proved that no teas of the same name or de- 
nomination were entirely free from adulteration 
by an admixture of the same kind of leaves. The 
court remarked that if a small d^ree of adultera- 
tion were permitted to affect the question of 
specific character, tiiere would rarely be a binding 
sale. Wines are constantly adulterated with 
brandy, and brandy itself passes in the market 
although often adulterated with alcohol. Drugs, 
chemicals, paints, dye stuffs, and a countless 
number of other commodities are constantly pur- 
chased by dealers or commissioners while knowing 
that tiiey are not entirely free from admixture. 
Adulteration njay, however, be carried so far as 
to destroy the distinctive character of the thing 
altogetlier, and in doubtful cases there is, perhaps, 
no particular test except that of its merchantable 
character under the name affixed to it. In the 
case described the teas were resold at prices not 
greatly reduced to dealers, although they were put 
on their guard by the buyer's repudiation of 
the article. The buyer, therefore, was not de- 
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ceived with respect to the specific character of the 
teas, however mistaken he may have been con- 
cerning their quality. 

61. Goods sold by sample are warranted to con- 
form to it in kind and quality, but tiiere is no 
warranty of the sample itself. It is only a guar- 
antee that the article to be delivered is of the 
same kind and is merchantable. Thus, there was 
a sale of five bags of hops with an express war- 
ranty that the others were like the samples. The 
sale was in January, and at that time the samples 
were essentially like the commodity sold. No 
defect at that time was perceptible to the buyer. 
In July, however, every bag had begun to spoil 
by heating. The seller knew nothing of this fact 
at the time of the sale. The court decided that 
there was no implied warranty that the other bags 
or bulk of the commodity was merchantable at 
the time of the sale, although ihe market price 
was given. 

52. In one of the later cases in which this prin- 
ciple was applied, a salesman showed a can of 
com to a person, who, after examining it, was 
asked to prove its quality by cooking it himself. 
On the following day he made an offer that was 
accepted by the buyer. There was no fraud and 
iio warranty of the quality, and no facts showing 
that the parties intended that the quality should 
be precisely like that contained in the can that 

wm ^3?aroiii^ imd tested, Tb^ s^^ did wt 
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agree or say that the remainder should be of the 
same quality, and the purchaser did not order 
cans to be delivered of the same quality as the 
sample. In truth, nothing was said or done on 
either side to give character to the sample can 
as a standard of the quality. It became a stand- 
ard only of the kind. The court remarked that 
so long as a commodity is salable, its different 
degrees of quality from good to bad are not the 
subject of an implied warranty. A commodity 
that is wholly unmarketable is substantially dif- 
ferent in kind from one that is not so. In such a 
case it is not the name merely that governs, but 
the fact that it is without market value and can- 
not reasonably be pronounced of the same kind as 
the sample. 

53. The seller of goods actually in his possession 
as owner is r^arded by the law as warranting his 
own title by the sale. But if they are not in his 
possession there is no implied warranty of their 
title. 

54. If a thing is ordered for a special purpose 
and is supplied, there is an implied warranty that 
it is fit for such a purpose. For example, a 
wine manufacturer applied to a rope dealer for a 
crane rope. The seller's foreman went to the 
buyer's premises to ascertain the kind of rope re- 
quired. He examined the crane and the old rope 
and was told for what purpose the new rope was 
wanted. The seller, however, did not make the 
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rope himself, but sent the order to a manufacturer 
who employed a person to make it. It was de- 
cided that, as between the parties to the sale, there 
was an implied warranty that the rope should be 
fit for the purpose for which it was ordered. The 
seller therefore was held responsible, not only for 
the rope, but for the loss from using it, as it broke 
on the first trial and a pipe of wine was lost. 

S6. It has been often considered whether a bill 
of sale describing an article sold is a warranty 
that the article conforms to the description. The 
law is not well settled that such a description is a 
warranty. In one of these cases a bill of sale read 
thus : ** H and Co. bought of T. W. and CJo. two 
cases ^indigo, $272." The article sold was not 
indigo, but Prussian blue. Fraud was not im- 
puted to the seller, and the article was prepared 
in Budi a manner as to deceive exclusive dealers 
in indigo. The question presented was whether 
Ihe bill of sale was a warranty that the article sold 
was indigo, which the court answered in the 
affirmative. The warranty implied by the bill 
of sale was the kind of goods. In another case 
the bill read thus : ^' Sold £. T. H. two thousand 
gallons, prime quality, winter oil." The thing 
sold was oil, and winter oil, but not prime quality. 
As in the other case, the court determined that the 
bill of sale constituted a warranty of that quality 
of oil. In another case, a vessel was advertised 
f or sole as ' ' oopper fifirfi^i^d* " This WM declared 
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to be a warranty that she was thus fastened as the 
terms were understood by ship builders and 
merchants dealing in that kind of property. 

56. Finally, it may be remarked that one who 
sells provisions is always regarded as warranting 
that they are good and wholesome. 

57. If a warranty is defective the buyer cannot 
return the article sold, unless there be an agree- 
ment to that effect, or fraud; he can only sue the 
warrantor and recover money for the loss in- 
curred. If, however, one orders a thing for a 
special purpose, known to tlie seller, he may 
return it as soon as its unfitness is found out. 

58. Another remark may be added, concerning 
the sale of one's business. In this country not 
infrequently such a sale is made, the seller agree- 
ing or promising that he wiU not pursue his trade 
elsewhere. The contract is void whenever the 
seller agrees to give up his business and never to 
resume it again at any time or anywhere, in other 
language, without any limitation of space or time. 
And the reason is that it is against public interest 
to permit a man to cast himself out from his busi- 
ness or trade for the rest of his life. But the con- 
tract is valid if the seller agrees for a proper con- 
sideration not to resume or carry on that business 
within a specified time or place. What these 
limits are have not been clearly defined. They 
must be reasonable and made in good faith. A 
contract not to carry on a business in a specified 
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town, city or state would undoubtedly be good, 
even if the contract excluded the seller from con- 
tinuing his business in a considerable section of 
the country. 



CHAPTER VI. 

SHIPPEB AND CABBIEB. 

1. Ganieis are private or public. 

2. His respoxmbility when carrying for notliing. 
S. The lien of a private carrier for his service. 

4. The rights and duties of a public carrier. 

5. The same subject continued. 

6. Who are public carriers. 

7. A public carrier may perform other duties. 

8. He cannot refuse to carry goods without good reason. 

9. The carrier must receive them in a suitable way and 

at proper times and places. 

10. Qis duty with respect to passengers. 

11. To whom he must deliver goods. 

12. What is the end of a transit by railroads. 

13. What must be done by a carrier when others daim the 

goods. 
14 He has a lien on them for his compensation. 
16. His liability for the loss. 

16. What is meant by act of God. 

17. A carrier is liable for the acts of his agents. 

18. His liability beyond his own route. 

19. His liability for passengers. 

20. He may limit his responsibility by special agreement. 

21. His liability for the baggage of passengers. 

22. He is liable only for the baggage delivered to hioL 

23. Limitation of liability for baggage of passengers. 

1. The carriage or transportation of goods is a 

(88) 
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wery impcnrtant business. Carriers are divided into 
two dflsses, private and public. A private carrier is 
osie who carries for another from time to time, 
but does not pursue this employment as a regular 
buginees. The oonta^act between him and the 
shipper is governed by the ordinary rules of law. 
He is required to receive, care for and carry the 
goods in such a manner ss he has agreed to do. 
The bargain may be oral or in writing. He must 
use ordinary intelligence and care in carrying 
them ; by this the law means such care as a 
man of ordinary intelligence would take of his 
own property under similar circumstances. If 
any loss or injury occurs while the goods are in 
hia chaarge, arising from a want of care or intelli- 
gmcBy he is responsible. It is said that slight 
evidence showing a want of care is sufficient to 
throw on him the burden of accounting for their 
injury or loss. 

2. If goods are carried without any compen- 
sation, then a private carrier is known as a gratui- 
tous bailee, and the degree of care that he is 
required to exercise is very much less. Indeed, 
the law requires the exercise only of slight care in 
earrying them. The want of such care would 
be gross negligence, for which he would be re- 
sponsible. 

8. We have elsewhere spoken of the lien that a 
seller has on his goods for their pa3anent. An 
ecdiaary carrier has a li^i on th^m for his services, 
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but whether a private carrier has such a lien or 
not has not been clearly determined. An eminent 
authority says, that he probably has one. If he 
incurs expenses concerning the goods for sufficient 
reason and in good faith, he has a Uen thereon 
for them. 

4. Having considered the law concerning a pri- 
vate carrier, the rights and duties and responsi- 
bilities of a common or public carrier will be con- 
sidered. These are very different from the rights 
and duties of a private carrier, and there are many 
reasons why they should be. 

6. . What are the rights and duties of a common 
carrier? He must take the goods of all persons 
that are offered to him, and if he is a carrier of 
passengers also, all who offer or desire to go. 
He must also take due care and transport them 
properly and make due delivery. He has a lien 
on the goods carried by him and also on the bag- 
gage of passengers for his compensation. By the 
common law he is liable for all loss or injury to 
the goods under his charge, unless it happens 
from the act of God or from the public enemy. 
This is the most general rule fixing the liability 
of a common carrier. It is also the oldest rule 
and the one most generally imderstood by all 
shippers. 

6. A common carrier perhaps should be more 
carefully defined. An eminent authority has 
said that one is a common carrier ^'who under- 
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takes for hire to transport the goods of such as 
choose to employ him, from place to place." He 
imdertakes the carriage of goods as a business^ 
and this is the principal distinction between him 
and a private carrier. Truckmen, trainmen, por^ 
ters, and all who undertake to carry goods for all 
applicants from one city or town to another, or 
from one part of a city to another, are regarded 
as common carriers. So are proprietors of stage- 
coaches and hackney-coaches. In recent times 
the busmess of carrying goods and passengers is 
largely conducted by railroads and water trans- 
portation companies, including canal companies. 
Ordinary sailing vessels are sometimes isaid to be 
common carriers. The boat lines or river canals 
are common carriers, and so are ferrymen. A 
steamboat, generally employed as a carrier, may 
be used for a different purpose, like towing a vessel 
out of harbor, and when this is done her usual 
character does not attach to this particular employ- 
ment. Consequently, if a loss should occur in 
towing a ship, the owner of the steamboat would 
be liable only for the negligence of those whom 
lie employed. 

-7. The same person may be a common carrier 
and also hold o6her offices or relations. He may 
be a warehouseman, a wharfinger, or a forwarding 
merchant. The peculiar liabilities of a common 
carrier do not attach to either of these offices or 
employments. Thus, a warehouseman is liable 
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(mly for Hie loss of goods that are takai to be 
stored, eaused by his own negligenee. He is not, 
like a eommon carrier, an insurer of the goods. 
If a earri^ receives goods to be stored until he can 
carry tibial, or if at tiie end of the transit he stores 
them for a time for the safety of the goods or Hie 
convenience of the owner, he is only liable as a 
warehouseman while they are thus stored. But 
if he puts them into his store or office only for a 
short time, and for his own convenience, either at 
the beginning or the end of the transit, they are 
in his possession as a carrier. As a general rule, 
wherever the deposit of goods, in whatever place 
or building, is secondary and subordinate to car- 
ryii^ them, which is the chief thing, the party 
taking them is a carrier, otherwise he is only some 
kind of a depositary. If, therefore, goods are 
delivered to a carrier, or at his depot or receiving 
room, with directions not to carry th«n until 
furOier orders, he is only a depositary and not a 
carrier until further orders are received; but when 
these are given he becomes a carrier, and if tiiey 
are afterward lost or injured before their removal, 
he is liable in that capacity. 

S. He cannot refuse to receive and carry goods 
without good reason, for while announcing him- 
self as engaged in this business he makes an offer 
to the public that becomes a contract with all who 
accept it. He may demand his compensation, 
however, Mud if this is refused he may decline 



to mrry tliem ; nor is he required to earry goods 
if security is (^ered to him, instead of money. 
So he may refuse if his means of carriage are al- 
letdy fully axiployed, or if he cannot carry tibte 
goods without danger to himself or to them, or 
withcHit extraordinary inconvenience, or, again, if 
they ure not such goods as fall within his regular 
business. He is always entitled to his usual 
^avge, but not to an unusual compensation ex- 
cept for an unusual service. 

9. A carrier is bound to receive them in a 
mitable way and at proper times and places. If 
be 1^U3 an office or station, he must have prc^r 
per»MW there, as well as means of security. Dui- 
iog the transit and at all stopping places care 
must be tak^i of the goods, appropriate to their 
Mivffe. If he have a notice, regular or otheirwise, 
0I the need of peculiar care, as ^^ glass, with great 
care," or **this side uppermost," he is bound to 
comply with such directions, unless they impose 
Qsaieeesflary care or labor. 

10. If he carry passengers, he must receive all 
who offar, carry them over the whole route and at 
a firo/pe^ speed, d^aand only a reasonable, or the 
usual compensation, notify them of any peculiar 
dangers, treat all alike unless the dangerous con- 
dition or misconduct of a passenger requires dif- 
ferent attention, and behave towards all with 
mvility and anploy competent persons for all 
duties. Should he fail in any of these partiou- 
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lars, he would be responsible for the injury there- 
by caused. He is also bound to deliver to each 
passenger all his baggage at the end of his route, 
and is held liable should he deliver it to a wrong 
party, or on a forged order. 

11. Furthermore, he must deliver the goods to 
the sender, or to the person appointed by him, 
and at the proper time and place. And if a per- 
son authorized to receive them declines to do so, 
the carrier must keep them for the owner. In so 
doing, however, he is no longer under the strict 
liability of a carrier, but simply that of a ware- 
houseman. He must also keep them for the 
owner if he has good reason to believe that the 
consignee is dishonest and will defraud the owner 
of them. Concerning the time of their delivery, 
this must be within the proper hours for business. 
With respect to the manner and place of delivery, 
this must depend on the nature of the goods 
and usage. They should be left, and with such a 
notice as to secure their early conveyance and safe 
reception by the owner or consignee. Something 
also depends on the mode of conveyance. A man 
may carry a barrel into a house and deliver it to 
the owner or his servant; a wagon or cart can go 
to a gate or into a yard and make delivery. A 
vessel can go to one wharf or another, and must 
go to the one that is reasonably convenient to the 
consignee, or to the one mentioned in the agree- 
ment. When delivery is not to the owner per- 
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sonally, or to his agent, immediate notice should 
be given to the owner. In fact, it may be said 
that the carrier cannot be made responsible with- 
out a notice of delivery to him; on the other hand, 
he cannot make adequate delivery without a sim- 
ilar notice. Whenever the carrier has a place of 
delivery, as at a station, the owner must take 
notice of this ; and if the owner has designated 
how the goods must be delivered to himself, the 
carrier is bound by it. And if the goods are de- 
livered at an unsuitable or unauthorized place, 
the delivery will not be good notwithstanding the 
notice. 

12. Railroads terminate at their stations, and 
though goods may be sent by wagons to the houses 
or stores of consignees, this is not usually done, 
as the transit by the carrier is regarded as finished 
when the goods have reached the carrier's station 
or terminus. Usually, the consignee of goods sent 
by a railroad receives a notice from the consignor 
when to expect them, and this is so common that 
it is hardly necessary for the agents of the carrier 
to give notice to the consignee. But this should, 
we think, be given whenever it is necessary. 

13. It may happen that a third party claims 
the goods under a title opposed to that of the 
consignor or consignee. If the carrier refuses to 
deliver them to such a party, and in the end it 
is proved that the claimant had a legal right to 
demand them, the carrier would be liable to him. 
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But the carrier may demand clear evidence of the 
claimant's title, and if this is not satisfactory ^ 
he may demand security and indemnity. If th^ 
eyidence or the indemnity be withheld, he should 
not be held liable for not delivering them to him, 
unless his better title was very clear, or unless the 
carrier did not act in good faith or with proper 
discretion. If he delivers the goods to the claim^ 
ant, the proof by him of a good title is an ade- 
quate defense against any action by the consignor 
or consignee for not delivering them. 

14. A carrier has a lien on all the goods he 
carries for his compensation. While he holds 
them for this purpose, he is not liable tot loss or 
injury as a common carrier, but only for his own 
n^ligence. He may not only hold the goods for 
his compensation, but may recover this by any of 
the usual means whereby a lien on property can be 
enforced. If he carries goods for a party who does 
not own them, by his request, and at the end of 
the transit the true owner discovers or interposes 
and claims them, the carrier may recover his com- 
pensation whenever he has rendered a service or 
benefit to the owner by conveying them. But it 
would be a personal claim only, for which the car- 
rier would have no lien.* 

15. The liability of a* common carrier for the 
loss of goods may be next considered. This is 

*2 ParaoBS on Gontnc^ 209L 
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pecuUar. It is said to spring from the pubUc na- 
ture of his employment, but the true reason is the 
eonfidence necessarily imposed in him and the 
ease with which he may defraud the owner. 
Another reason is the owner's difficulty to prove 
the carrier's wrong. The general rule of a car- 
rier's liability is for any loss or injury to goods 
imder his charge unless it was caused by the act of 
Grod, or by the public enemy. The act of God 
means the same thing as unavoidable accident, so 
the courts have said in some cases. This meaning 
though is not everywhere accepted. It is asserted 
that the rule is intended to hold the carrier re- 
sponsible wherever he causes the loss, either by 
n^ligence or design. Consequently, the act of 
God means some act in which neither the carrier 
himself nor any other man had any direct and 
immediate agency. If, for example, a house 
containing goods is struck by lightning, or is 
blown down by a tempest, or washed away, this 
is an act of God for which the carrier is not liable. 
No man could have directly caused the loss. As 
a general rule a common carrier is always liable 
for a loss by fire unless it was caused by lightning, 
and this rule has been applied to steam roads. It 
might be true that after the lightning, tempest or 
inundation the carrier Was negligent and lost the 
goods which could have been saved by proper 
efforts, or that he took the opportunity to steal 
them. If this were show% the carrier would, of 
7 
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course, be liable, but the law will not presume 
this, if the main cause were one of which the car- 
rier could not have been guilty. So a carrier 
would be liable for a loss caused by robbery, 
however sudden, unexpected and irresistible. 

16. The act of God may be n^ative merely. 
For example, the wrecking of a vessel from a 
failure of wind. It includes also any loss spring- 
ing from the inherent nature of the thing, like 
fermentation or decay, assuming, of course, that 
the carrier has taken proper precaution to pre- 
vent it. 

17. The general principle of agency extends to 
common carriers and makes them liable for the 
acts of their agents that dre done while discharg- 
ing their agency or emplo3rment. So too, the 
knowledge of a carrier's agent is his knowledge, if 
the agent was authorized expressly or by the na- 
ture of his employment to receive or possess such 
knowledge. But an agent for a carrier may act 
for himself, a coachman may carry parcels for 
which he is paid personally and doi not a<«ount 
to his employer. In such a case he is not liable 
unless the owner of the goods supposed the coach- 
man carried them for his employer and was justi- 
fied by his conduct in thus believing. 

18. Carriers may be liable beyond their own 
route. It is a very common thing for them to 
share the profits arising from the transportation of 
merchandise over their several routes; aiid once 



SHIPPER AND GABBIER. 99 

when they were thus united in carrying over a 
continuous line, they were liable for the loss aris- 
ing on any part of it. It was also said that if they 
were not thus united in fact, but seemed to be so, 
and justified the sender in supposing that they 
were, they were equally liable. But now, if a car- 
rier takes goods and promises to transport them to 
the end of his line and then to forward them by 
another carrier, he is liable as a carrier to the end 
of his own route, and also if he neglects to fulfill 
his promise to deliver them to the next carrier; 
but after he has thus fulfilled his promise he is not 
liable for what may happen afterward. And this is 
the usual practice at the present time of transpor- 
tation companies composing joint lines. The first 
carrier agrees to be responsible for loss over his 
own route and to make a delivery to the next car- 
rier, and so on until the transit is completed. 

19. A carrier of passengers is under a more 
limited liability than a carrier of goods. The 
reason is that he has not the same control over 
them that he has over goods. Nevertheless, the 
liability of a carrier for passengers is very great. 
No proof of care will excuse a carrier if he loses 
goods intrusted to him for transportation, but 
proof of the utmost care will excuse him for an in- 
jury happening to passengers. A carrier of pas- 
sengers is liable for any injury to them unless he 
can show that he took all possible care in carry- 
ing them. 
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20. A carrier, however, may Kmit his respon- 
sibility for carrying goods by special agreement. 
Once it was affirmed that this could not be done. 
It was contended that he was an insurer of their 
safety, and that it was contrary to the policy of 
the law to lessen this liability by any agreement 
whatever. This ancient rule has long since been 
modified, and by the modem rule a carrier can 
relieve himself from all responsibility for the loss 
of goods not arising from his own neglect. Indeed, 
the courts on several occasions have declared that 
a carrier, by agreement, could relieve himself even 
from loss by negligence; but they have retreated 
from this position on the ground that it was con- 
trary to public policy to relieve a carrier from neg- 
ligence on any occasion, or for any reason. Car- 
riers are permitted to make special contracts 
relieving themselves from liability as insurers, for 
the reason that goods are carried at a lower fig- 
ure than they would otherwise be. The tendency 
of compensation for carrying is constantly down- 
ward, but one of the considerations is that the 
shipper will become his own insurer, or, in other 
words, will assume the risk of loss arising from 
fire or from negligence. He often insures his goods 
in insurance companies doing that business, and 
thus protects himself against the risk of loss that 
was once undertaken or borne by the carrier. The 
making of such agreements is universal, and some 
of the courts recently have returned to the ex- 
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treme ground that it is proper enough for a carrier 
to relieve himself by agreement from all risks, 
whether arising from his own negligence or other- 
wise, whenever the other party receives an ade- 
quate consideration for undertaking or assuming 
the risk himself; and we are inclined to believe 
that this extension of the authority of a carrier to 
relieve himself from n^ligence will be adopted. 
And if a shipper can get his goods carried for less 
than the usual rates whenever willing to assume 
all the risks of transporting them, why, if he de- 
sires, should he not be permitted to make a con- 
tract of this character ? 

21. A carrier of passengers is responsible for 
their baggage, though only to the extent of what 
is fairly and ordinarily carried. What this quan- 
tity may be must always remain an open question 
of fact to be determined in the same manner as 
any other question of fact. There can be no pre- 
cise and definite standard. A traveller on a long 
journey needs more baggage than one on a short 
journey, and a traveller to some places and for 
some purposes needs more baggage than for other 
places or for other purposes. The reason for the 
rule is to prevent a carrier from becoming liable 
by the fraud of a passenger, for this would be 
the case if he could carry merchandise as baggage 
and thus make a carrier of passengers a carrier 
of goods without knowing it. Generally a carrier 
of passengers by rail, steam or stage carries the 
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baggage ot a passenger without receiving specific 
payment for the service. But the law considers 
a payment for this so far included in the payment 
of fare as to form a sufficient ground for the 
carrier's liability. 

22. A carrier is only liable for goods or baggage 
delivered to him and placed under his care. 
Consequently, should the sender of goods entrust 
them with his own servant and not to a carrier, 
the carrier would not be responsible. Again, 
whenever a passenger keeps his baggage, or any 
part of it, in his own hands, or within his own 
control, instead of delivering it to the carrier, 
or his servant, the carrier is not liable in that 
capacity for any loss or injury that may happen. 

23. Not infrequently carriers have a rule pre- 
scribing the maximum loss on baggage for which 
they will be responsible. By this rule it is gen- 
erally declared that for a trunk, valise or other 
article lost they will not be responsible for more 
than a fixed amount, unless the owner shall give 
notice of its contents at the time of delivering the 
same. In some cases it is held that these notices 
thus fixing the amount of their liability are not 
binding on passengers, and they surely are not 
whenever passengers do not know of them. On 
the other hand, whenever they are known, why 
should passengers not be bound by such limita- 
tions ? Surely they are reasonable, and the courts 
on many occasions have enforced them. 
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47. A person cannot hold an agent liable if he knew he 
exceeded his authority. 

1. Having described some ot the general prin- 
ciples relating to contracts, the way is prepared 
for describing the principles which apply to per- 
sons in special relations, and the first of these is 
that ot principal and agent. One of the peculiar- 
ities of modem business is the transaction of so 
much in a representative manner. 

2. What, then, are some of the principles gov- 
erning the relations of this important class of per- 
sons to their principals? And first we may re- 
mark that a person who is disqualified from 
making a contract on his own account can some- 
times act for another. Thus, a person under age, 
or a married woman, or an alien, may act as an 
agent, even though he or she is incapable of acting 
in any other manner. 

3. Agents are of two kinds, general and special. 
A general agent is authorized to represent his 
principal in all of his business, or in all of a par- 
ticular kind; a special agent is authorized to do 
only a specific thing, or a few specific things. 

4. Authority may be given to agents in several 
ways. One of the ordinary modes is by writing 
and often under seal. This is called a power of 
attorney. In many cases an agent acts only by 
oral authority. An agent may be thus appointed, 
possessing authority to make a written contract, 
but he cannot execute one under seal. To make 
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a sealed contract he must be authorized by an in- 
strument containing similar authority. In other 
words, to execute a sealed instrument he must 
also be appointed by an instrument under seal. 

5. Whoever deals with a person who is repeat- 
edly employed to do specific things, for example, 
to sign bills or receipts, or policies or to make 
purchases, is justified in believing him authorized 
to do these acts with the consent and approval of 
his employer. If, however, an agent is usually 
employed to buy, but always for cash, this does 
not imply an authority to buy on credit. On one 
occasion a note was signed by T., the son of a 
member of a firm. He was their book-keeper and 
manager at the time of signing the note. It was 
not customary for clerks to give notes, though T. 
had done so in some cases. He was regarded 
as having authority to sign the note in contro- 
versy. In this case the court remarked that a 
single act by a servant, without disapproval, has 
justified a person concerned therein in trusting 
him afterward. A principal is bound by the act 
of an agent no further than he is authorized to 
bind him, but the extent of an agent's power is 
ascertained from facts as well as words. The law 
has regard to the public authority, and the rule 
often is that he who trusts must pay. In the 
case under consideration the clerk was an author- 
ized agent for many purposes. Whether he had 
authority to make the note or not was a question 
of fact for the jury to decide. 



6. An agent's acts may become valid by adopt- 
ing and ratifying them. The ratifying of a con- 
tract necessarily implies the relation of principal 
and agent, for if it did not, ratification could not 
occur. By so doing his authority relates back to 
the beginning of it; and a corporation like an indi- 
vidual is bound by ratifying an agent's act<s. But 
no ratification is effective to bind a principal unless 
it was made by him knowing all the material 
facts. If part of them are withheld from him, or 
are unknown, then his ratification is not complete, 
for the law does not presume that he will ratify 
the acts of his agent in the dark. Generally, one 
who receives and holds the beneficial result of the 
act of another performed as his agent is not per- 
mitted to deny such agency. 

7. Thus, should an agent sell under seal the 
property of a supposed principal, and receive pay- 
ment and hand this over to him, he might avoid 
the sale aiid recover the property if fie could show 
that the agent had no authority to sell it ; but the 
principal could not do this and also hold the 
money. In other words, he cannot deny the acts 
of his agent and still retain the fruits of the tran- 
saction. If he repudiates his agent he must also 
repudiate his acts ; and if one, knowing that 
another has acted as his agent, does not disavow 
his authority as soon as he can, and permits a 
person to deal with the supposed agent, his con- 
duct is regarded as an adoption or confirmation o| 
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his acts. Nor can a supposed principal adopt a 
part of his agent's act and reject the rest. He 
must adopt the whole or none. And if an agent 
should sell his principars property and his act 
^as ratified, he would thereby ratify the agent's 
representations concerning the sale. 

8. An unknown principal may show that one 
of the contracting parties was actually his agent. 
He may thus make himself a party to the con- 
tract, but if the other contracting party has acted 
in good faith with the supposed agent, or paid 
him anything in cash or otherwise, he will not be 
the loser by the principal's conduct. In other 
words, so long as a principal remains unknown 
he cannot make a party contracting with his sup- 
posed agent suffer by reason of his own conduct 
This would be contrary to all reason. There are 
many cases of this kind in which a principal, for 
some reason or other, prefers not to be known in 
transactions, and another person is employed to 
act for him. If a principal chooses to act in this 
manner, he may do so, but surely the other con- 
tracting party ought not to sufiPer in consequence 
of the principal's mode of doing business. Again, 
when an undisclosed principal is discovered, he 
may be liable on his contract. Again, if one sells 
to an agent knowing that he is thus acting, and 
also for whom, and he chooses to charge the 
goods to the agent alone, he cannot afterwards 
transfer the charge to the principal. 
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9. There are many kinds oi agents, but these 
need not be described. Among the most widely 
known are factors and brokers, between whom 
there is a well defined diflEerence. A factor is a 
mercantile agent who sells and purchases and has 
possession of the goods; a broker is an agent of 
this character not having possession of them. 
Consequently, a factor may act for his principal 
and yet in his own name, because the actual 
owner gives to him the appearance of an owner by 
delivering to him the goods, while a broker can 
act only in his principal's name. A purchaser of 
goods from a factor may set-off against the price 
a debt due from him, unless he knows that they 
belong to another. But one who purchases goods 
from a broker cannot do this. Furthermore, a 
factor has a lien or claim on the goods for the in- 
debtedness of his principal to him, while a broker 
generally has not. 

10. A cashier is another illustration of a general 
agent possessing all the authority necessary or 
usual for the transaction of his business. He 
cannot, however, bind his employer by an un- 
usual or illegal contract. In one of the cases the 
court declared that a cashier was allowed to pre- 
sent himself to the public as habitually accus- 
tomed to pay bills or notes of his bank, also to 
pay notes discounted by the directors, to receive 
payment of debts due the bank, to receive money 
on deposit and to pay the same to the order of the 
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depositoiB. He is regarded as haying its books, 
notes and: other property, and as keeping its ac- 
oounts and other records. In many banks these 
duties are performed in part by tellers, clerks, or 
assistants, but he might at any time perform them 
if he desired. As he is a general agent, he can 
bind his bank while acting within the scope of 
his authority, though violating his instructions. 

11. The same description, with some qualifica- 
tions, might apply to the agents of other com- 
panies or corporations. Their acts bind their 
employers or companies so far as they have 
authorized them, or justified persons who deal 
with them in believing that they possess the au- 
thority exercised by them, or are acting within 
the general scope of their authority. 

12. The authority of a general agent to contract 
is limited to the usual manner and means of ac- 
complishing the business entrusted to him. Per- 
sons who deal with an agent carrying on a general 
business, for example, a general manager of a 
business, are not bound to inquire into the par- 
ticulars of his authority. A person intrusted 
with the general management of a trade or busi- 
ness has an implied general authority from his 
employer to make such contracts as are usual and 
necessary in the ordinary conduct and manage- 
ment of the business. A foreman, for example, 
of a saw mill who took an order for a large quan- 
tity of lumber and agreed to have it ready for 
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delivery within a particular period, bound his 
principal thereby, although no particular author- 
ity from him was shown authorizing the agent to 
make the contract. 

13. Furthermore, a general power implies what- 
ever may be necessary to its complete execution. 
For example, a general agent to make sales is 
competent to rescind a contract of sale with the 
consent of the other party. One who is employed 
by another to act for him in the usual trade or 
business of an agent, as auctioneer, broker or the 
like, thereby acquires authority to do all that is 
necessary or usual in that business. Again, if a 
person puts his goods into the possession of an- 
other whose ordinary and usual business is to sell 
goods, he authorizes the whole world to believe 
that he has them for sale, and any buyer could 
hold them. 

14. On the other hand, an agent who is author- 
ized to do a specific thing and exceeds his author- 
ity, does not bind his principal, because the party 
dealing with him must inquire for himself into 
the extent of a special agent's authority. The 
distinction, therefore, between the authority of a 
special and general agent is very important. In 
the one case a principal is bound by all acts 
performed by his agent within the natural and 
usual scope of the business, while in the otheir 
case a person who is doing business with an 
agent must examine into his authority and cantiot 
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hold his principal for any acts that exceed it. Of 
course, secret limitations are not binding on per- 
sons who are not acquainted with them. 

15. Some illustrations may be given. An attor- 
ney who is authorized to convey a tract of land 
for his principal after he has purchased it from a 
sale, cannot agree to convey it before purchasing 
it, and should he do so would not properly exe- 
cute his authority, and the purchaser would 
acquire no title. Again, an agent who is specially 
employed to receive payment in money cannot 
vary his authority by receiving a note. 

16. Generally, an authority must be exercised 
with great strictness, otherwise the principal will 
not be bound, although his agent may be. 
When an agent's authority is in writing, the in- 
strument itself may be considered to ascertain the 
intention of the parties, and the extent of his 
authority. 

17. A power that is given to two cannot be ex- 
ecuted by one. An exception, however, to this 
rule exists in the case of a joint power exercised 
by public agencies. Thus, either of two factors, 
whether partners or not, may sell goods consigned 
to both ; and when they are joint agents, whether 
partners or not, notice to one is notice to both. 

18. In commercial matters usage may some- 
times add to an agent's authority so far as may be 
required for the discharge of his duty in the 
most complete manner. Thus, an agent having 
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authority to discount a bill may indorse it in the 
name of his principal, unless he is expressely for- 
bidden to indorse it. A broker also who is em- 
ployed to procure insurance may adjust a loss. 

19. An authority to sell implies an authority to 
sell on credit, if this be usual. Otherwise, it does 
not. And if an agent sells on credit without any 
authority, or in excess of it, the principal may 
claun his goods from the purchaser, or regard the 
agent as responsible for the amount. An auctioneer 
or broker has no right to sell on credit unless au- 
thority is given to him expressely, or by usage. 
Furthermore, an agent is generally responsible if 
he mixes the goods of his principal with his own 
in such a manner as to confuse them. He is also 
responsible whenever he takes a note payable to 
himself, unless this is authorized by the usage of 
trade. But if he should take a note thus payable 
to himself and become bankrupt, it would belong 
to his principal. 

20. Authority to sell contains also authority to 
warrant whenever the usage exists of making 
sales with a warranty. And also when the want of 
authority to warrant is unknown to the purchaser 
without his fault. For example, an authority to 
sell a horse implies an authority to warrant the 
animal, because horses are usually sold in this 
manner. A general authority to sell also confers 
an authority to sell by sample, but a general 
authority to transact business, or even to receive 

8 
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and pay debts, does not authorize an agent to 
accept or indorse bills or notes that will involve 
his principal. Indeed, authority to indorse is 
construed strictly, but such authority may be 
implied from the previous usage of an agent 
known and sanctioned by the principal. Thus, 
a confidential clerk was accustomed to draw bills 
for his employer, who authorized him on one 
occasion to indorse, and on two other occasions 
to receive money, by indorsing his employer's 
name. The court declared that a jury might re- 
gard the clerk as authorized generally to indorse 
for his employer. This is an extension of a clerk's 
authority on very slight evidence. But, of course, 
if his acts were confirmed by his principal, he 
would be liable for them. 

21. Authority to sell on credit does not author- 
ize an agent to collect money in the name of his 
principal. And if a purchaser should pay him, 
he would not be protected and discharged simply 
by proving the agent's authority to make sales. 
But an agent to whom merchandise has been 
intrusted with authority to sell and deliver is 
authorized to receive the price. Otherwise, the 
fraud on the purchaser, so the courts have re- 
marked, would run into criminality. 

22. The payment of money to an agent only 
binds his principal when it is done in the regular 
course of business. And payment to a sub- 
^gent, whose appointment was not authorized by 
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the principal, renders the agent liable to his prin- 
cipal for any loss of money received by the sub- 
agent. Thus, a legacy left to a tradesman which 
was paid by the executors to one of his clerks who 
received payments daily, was not a sufficient pay- 
ment to discharge them. A general agent who 
is authorized to receive money at the counter, or 
any person* who is authorized to receive it at any 
particular place, or in any particular way, has no 
authority for receiving it in any other place or way. 
Nor would a principal be bound if an agent,, who 
was authorized to receive money, should dis- 
charge a debt without receiving it, and give a 
receipt therefor. 

23. An agent having authority only to collect a 
debt has no right to take a note for the amount 
from the debtor to himself and thus substitute 
himself as creditor. But the ratifying of such an ar- 
rangement by the principal, would bind him, and 
the debtor would be released from liability to the 
principal on the original claim. An agent em- 
ployed to receive payment in money cannot vary 
his authority by receiving a bill. And surely an 
agent cannot, without particular authority, com- 
mute a payment by receiving anything, a horse, 
for example, in discharge of the debt. If, how- 
ever, the article is deKvered to the principal, or he 
agrees to it, he will be bound. 

24. Again, an agent having authority to settle 
a claim against a carrier for the loss of goods can- 
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not give a discharge without receiving a consider- 
ation. A mere agreement to receive other goods 
in place of those lost would not release the carrier 
from liability. In a case in which this principle 
was decided the court remarked that a letter of at- 
torney authorizing an agent to coUect a debt would 
not empower him to give a discharge on the re- 
ceipt of the debtor's note. Still less would a 
clerk be authorized to release a liability for a claim 
without receiving any consideration whatever. 

25. Nor can an agent intrusted with goods sell 
them without authority; should he do so the prin- 
cipal could affirm the sale and sue the buyer for 
the price, or disaffirm the sale and recover the 
goods from the buyer. 

26. An agent who is employe3 to sell property 
cannot buy it himself unless he is expressly 
authorized to do so, nor can a trustee purchase 
property held in trust for another. But, of course, 
a principal may ratify and confirm a sale or 
purchase by his agent by accepting the proceeds 
and delaying to make objection after the wrongful 
act is made known to him. Again, should a 
trustee or agent to sell property, buy it not in his 
own name, but through some one else, the sale 
would be void. 

27. An agent cannot appoint a sub-agent unless 
he is authorized to do so expressly, or by usage, 
or by the obvious reason and necessity of the case. 
ThxiS; a consignee or factor for the sale of mercban- 
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dise may employ a broker to sell when this is the 
usual course of business. A sub-agent appointed 
without such authority is only the agent's agent, 
and not the principars. The principal, however, 
may authorize or confirm or ratify the sub-agent's 
act, and when he does, the act becomes that of the 
principal. 

28. A principal, unless his agent is person- 
ally interested in the business, may at any time 
revoke his authority to his agent. His death 
operates in this manner. But an agent's death 
does not revoke the authority of a sub-agent ap- 
pointed by the agent under an authority given to 
him by the principal. If an agent has an inter- 
est as well as authority, for example, when one 
gives a person authority to sell goods and apply 
the money for his own benefit, and the execution 
oi authority is needful to make the interest valu- 
able, it cannot be revoked by the principal's 
{Measure. 

29. A general authority may continue to bind 
a principal after it has been revoked, if the agency 
was known and the revocation was wholly im- 
known to the party dealing with him without his 
fault. 

30. As a principal may revoke his agency, so 
may an agent withdraw at pleasure ; there is, 
however, a limitation on both sides; neither can 
exercise this power in an unfair, injurious man- 
ner that circumstances will not justify. If, there- 
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fore, an agency ceases in such a way that the 
other party is injured, damages may be recovered. 

31. An agent is bound in his principal's affairs 
to use all the care and skill that a reasonable man 
would use in his own. He must also act in good 
faith. He cannot make a profit from his princi- 
pal for whom he has undertaken to act. When, 
however, an agent acts gratuitously, or no legal 
right to compensation springs from his services, 
he will be responsible for no other negligence than 
that of a gross character. Even though receiving 
no compensation for his services, he will be re- 
sponsible for gross negligence concerning the 
property intrusted to him. The varying degrees 
of negligence have often been the subject of judi- 
cial controversy, and it is by no means easy to 
distinguish between them. The shades are almost 
imperceptible and, therefore, nothing besides the 
general principle can be said in the way of deter- 
mining the legality of the acts of an agent in any 
particular case. It must be left for the considera- 
ation of a jury to determine whether the negli- 
gence is of a kind for which he is responsible. 

32. An agent should keep an exact account of 
his doings, especially of his pecuniary transac- 
tions. After a reasonable time has elapsed a 
court will presume that his account has been ren- 
dered, accepted and settled. Otherwise, every 
agent might remain liable on his account. Again, 
he is liable not only for the balance in his hands, 
but for interest when any has accrued. 
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33. An agent represents his principal in receiv- 
ing information affecting his business. Therefore, 
knowledge acquired by an agent in the course of 
his business is regarded as knowledge of his prin- 
cipal. It is supposed that he wiU inform his 
principal of everything that wiU be useful to him 
in any way, and if he does not, nevertheless his 
principal is regarded as having gained the infor- 
mation from him, because he is- acting for him; 
he is his principal's servant, and the law supposes 
that he is doing his duty. At all events, if he is 
not doing so, of two innocent persons who must 
suffer, his principal, who has appointed him, 
should be the loser through any failure of duty on 
the part of his appointee or agent. 

34. The law concerning notice or information 
to an agent has a very wide application. Notice 
to an officer or member of a corporation is re- 
garded as notice to the corporation, whenever, 
either by appointment or usage, he had authority 
to receive a notice. It is not true, however, that 
in all cases notice to a member of a corporation is 
notice to the corporation ; and many cases have 
occurred in which the question has arisen whether 
or not the officer held such a relation to the corpo- 
ration that information to him should be regarded 
as a notice to the corporation itself. Thus, infor- 
mation to the cashier of a bank concerning the 
protest of a note, for example, would unquestion- 
ably be considered aa notice to the institution; but 
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if the information was conveyed to a directosc, it 
would not be considered as notice to the institu- 
tion, for the reason that it is not within his pro- 
vince or duty to attend to such matters. Many 
questions of this kind arise in business concerning 
notice. The tendency of the law is not to widen 
the province or duty of officers to convey infor- 
mation to the institutions with which they are 
connected, and the reason is a very soimd one, 
their duties may become too burdensome. There 
is a pretty clear line between advisory officers 
and those whose duties are of an active char- 
acter. The general officers of an institution, 
those who are employed in its actual manage- 
ment, are clearly held accountable for all infor- 
mation touching the business of the institution 
they represent, and information conveyed to them 
is regarded, and properly so, as information con- 
veyed to the institution itself. 

35. If an agent makes a fraudulent representa- 
tion, his principal is liable, although he wa^ per- 
sonally ignorant and innocent of the wrong. Nor 
can he retain any benefit from such an act. And 
whenever he does retain it, he cannot disavow 
the representation and shield himself behind the 
plea that the person was not acting for him. In 
other words, by retaining the fruit of his agent's 
act he becomes responsible for the act itself. 

36. And if an agent in selling makes a material 
representation which he believes is true and .the 
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principal knows is false and does not correct, the 
fraud is the principal's and avoids the sale. 

37. Though a principal may be responsible for 
the deliberate fraud of his agent in executing his 
employment, he is not responsible for his crimi- 
nal acts, unless he expressly commanded them. 
Sometimes, however, when a principal has in- 
trusted property to his agent, who has used it 
illegally, the principal himself may be liable 
criminally without proof of directly participating 
in the act; for example, in the smuggling of goods. 

38. Once it was considered that an agent of a 
corporation who did a criminal thing was, indeed, 
responsible therefor, but not the corporation 
itself,^ because it was not capable of doing an im- 
moral thing. Its nature was peculiar; it was not 
endowed with a moral quality. It could not, 
therefore, be regarded as responsible for acts of 
this nature. But the law has long since seen the 
necessity of xegarding a corporation in a different 
light, and the wrongful acts of its officers are often 
visited on the institution itself. For example, an 
officer of a bank has no right to lend more money 
to a customer than the law prescribes, or to take 
security that is forbidden; nevertheless if the bank 
receives the benei&t of his act, it is punishable 
therefor, and the good of society requires that this 
should be done. Consequently, for all acts of 
this character that are done with the intention ol 
beuefiting :^be institution, although they are not 
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within the legal scope of an officer's authority, 
the institution itself is responsible. 

39. An unnecessary delay in repudiating a 
transaction is an acceptance of it. For example, 
the principal of an agent, who has bought goods 
for his principal without authority, may repudiate 
the purchase and yet hold the goods as security 
for his money if there has been an advance on 
them. 

40. Every agent is entitled to indemnity from 
his principal when he acts in obedience to lawful 
orders, or when he does an act that is not wrong 
in itself which he is induced by his principal to 
regard as right at that time. 

41. The principal of an agent who embezzles, 
or wrongfully takes his employer's goods, may 
recover or reclaim them if they can be traced and 
identified. But if they should become blended 
with the agent's own goods and he should die, or 
become insolvent, the principal could claim only 
as a common creditor. 

42. When is a principal responsible for the acts 
of his agent ? In other words, when is a person 
to be regarded as acting in a representative char- 
acter? Not only when such authority has been 
actually given to him, but also when a principal 
by words or acts has permitted a person with 
whom his agent deals to believe that he is clothed 
with this authority. A man is responsible as a 
principal who, in some way, has led all personB to 
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believe that he has constituted or appointed some 
other man to act as his agent, or has led one or 
more parties to believe this. 

43. Whenever an agent exceeds his authority 
and purchases more goods or of a different kind 
and character than he was authorized to purchase, 
his principal is not responsible for them unless he 
ratifies what has been done. And if goods are 
purchased through fraud and in the principal's 
name as a means for deceiving creditors, they may 
be taken and sold for the agent's debts. But the 
principal by affirming his agent's acts may make 
the goods his own in despite of his agent. 

44. An agent cannot disregard the instructions 
of his principal without making himself liable to 
him for the consequences. In ascertaining or de- 
fining the extent of his instructions, custom or 
usage will often have a great influence, because on 
the one hand an agent is entitled to all the ad- 
vantages usage would give him, and on the other, 
a principal has a right to expect that his agent 
will conduct himself in harmony with the usages 
of his business. But usage will never prevail over 
express instructions. A principal who accepts the 
benefit of an act performed by his agent beyond 
his instructions reUeves his agent from responsi- 
bility therefor. 

45. Whenever an agent to whom commercial 
paper is sent for collection is negligent or mis- 
taken in transacting the business, the measure of 
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his responsibility is the loss actually sustained by 
his principal. If a bank receives notes or bills 
for collection, though charging no commission, 
the possible use of the money is a suflBicient con- 
sideration to make it liable as an agent for any 
want of diligence in transacting the business. 
But if a bank exercises proper intelligeuce in 
selecting a collecting agent to do whatever may 
be necessary in relation to the collection, it is 
not liable for his want of diligence and ability. 
This is tlie rule in most states, but not in all of 
them. In New York, for example, a bank to 
which paper is sent for collection is responsible 
for the negligence of a sub-agent to which it may 
be sent. A similar rule has been established by 
the Supreme Court of the United States. By this 
rule the bank that first receives a collection is 
held responsible for the negligence of all persons 
or institutions that may be employed in complet- 
ing the collection. 

46. Generally, an agent may make himself 
liable by his agreement, or by going beyond his 
authority, or by going differently, or by conceal- 
ing Ipds character as an agent, or by his own bad 
faith. If he describes himself as agent for some 
unnamed principal, he is not Uable, unless he is 
proved to be the real principal. If an agent 
should execute an instrument containing such 
knowledge as would hold him personally, he can- 
not clear himself by showing that in fact he signed 
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it as agent, which was known to the other party. 
The reason is that this would vary the terms of a 
written contract by oral evidence, which the law 
will not permit to be done except in cases of fraud, 
accident or mistake. To permit this generally 
would destroy the certainty of written contracts, 
and the law, therefore, wisely observes a strict 
rule with respect to its introduction. 

47. If an' agent exceeds or disregards his au- 
thority, and this is known by a person who is 
dealing with him, he cannot hold him personally 
liable. But if this is not known, the agent is 
liable on the whole contract, although he may 
have authority to execute or perform a part of it. 
A person who has no authority and acts as agent 
is personally responsible. But if an agent should 
exceed his authority ignorantly he would not be 
personally liable except to an innocent party 
deaUng with him, who would otherwise suffer 
loss. 



CHAPTER VIIL 

PAETNERSHIP. 

1. What is a partnership? 

2. When a single joint transaction does not constitute 

one. 
8. Effect of agreements between partners. 

4. Persons who are not partners may be thus liable. 

5. What course of conduct creates this liability? 

6. Intention and participation in the profits as a test of 

partnership. 

7. Factors and brokers are not partners. 

8. Secret and dormant partners. 

9. There may be more than one partnership name. 

10. A firm may hold any kind of property. 

11. Authority of a partner. 

12. What a partner cannot do. 

13. A partnership has no seal. 

14. A partner's authority to bind his firm under seaL 

15. When the minority can restrain the nu^ority. 

16. They must act as partners to bind each other. 

17. The receiving of a new member constitutes a new firm. 

18. Money lent to a partner for a partnership purpose is a 

partnership debt. 

19. Money lent to a partner is presumed to be for partner- 

ship use. 

20. Money lent on the credit of a single partner can be 

recovered only of him. 

21. A partner is liable for the acts of his co-partner be- 

cause he is a general agent. 

(126) 
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22. Liability of a firm for the acts of a dormant or secret 

partner. 

23. Good faith on the creditor's part is required. 

24. When a firm is liable for the criminal acts of a partner. 

25. But an illegal contract does not bind a partnership. 

26. Mode of dissolving a partnership. 

27. When a partner will be prevented from transferring 

his interest. 

28. Effect of the death of a partner. 

29. Effect of insanity or imprisonment. 

30. When a firm is thus dissolved an account may be taken. 

31. Sale of a partner's entire interest causes a dissolution. 

32. Effect of the retirement of a partner. 

33. He should give notice of his withdrawal. 

34. A dormant or secret partner is not liable after his re- 

tirement. 

35. Liability of a firm and partners for firm and individ- 

ual debts. 

36. Effect of dissolution. 

37. The survivors are not partners. 

38. Authority of a liquidating partner. 

39. To whom payment should be made. 

40. Authority of a partner to take the firm property and 

pay its debts. 

41. Limited partnerships. 

42. Same subject. 

1. A partnership is a combination of two or 
more persons of their property, labor or skill, for 
the purpose of making a common profit. Fre- 
quently the word firm is used instead of partner- 
ship, but in law the term partnership is the most 
common. Any persons who are competent to 
transact business on their own account may form 
a partnership. 
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2. A single transaction of several persons from 
which neither profit or loss arises, will not create 
a partnership. Nor will a purchase by them all 
if each party takes his distinct share. But persons 
may act as partners in a single transaction. On 
one occasion A chartered a vessel to take a cargo 
of flour from Philadelphia to Lisbon. A part of 
the flour belonged to A, a part to B, and the re- 
mainder to C, who was in Lisbon. It was sent 
to C and was marked as his property for the pur- 
pose of protecting it from British cruisers. Had 
the vessel reached Lisbon, the flour would have 
been sold by C. The three were regarded as part- 
ners in the transaction. More generally, whenever 
there is an agreement to enter into business, or to 
do some particular thing, and to share the profits 
and losses, this constitutes a partnership. The 
partners may agree to share the profits in what- 
ever proportion they pleaae; in the absence of an 
agreement, it is presumed that they sae to be 
shared equally. 

3. Partners may also agree concerning the mode 
of dividing the losses, or that one or more of their 
number shall sustain them. An agreement of this 
kind is valid between them, but all are responsible 
to third parties, unless they knew of the agree- 
ment. More generally, stipulations in articles of 
co-partnership, limiting the power of a partner, 
are not binding on third parties who are ignorant 
of them. In other words, each partner is abso- 
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lutely responsible to every creditor for all tiie 
debts of the firm. Persons could not safely do 
business with a partnership if secret agreements 
between them were binding on others. Unless 
outsiders have knowledge of them, they are in no 
way affected by them. 

4. Persons may be liable as partners to third 
parties who are. not partners as between them- 
selves. If one by his speech or conduct leads 
another to believe that he is a partner in a firm, 
and thus beUeving a contract is made to which 
the firm is a party, he is responsible even though 
he is not a partner. The reason for this rule is 
plain. It is to prevent loss to which creditors 
would be exposed. If a person puts himself in 
the position of a partner before the world, and 
another gives credit to the partnership by reason 
of his conduct, he should be answerable therefor. 
For example, if he should declare that he had an 
interest in the concern with others, or conducted 
the business of the partnership as a partner, ac- 
cepted bills or suffered his name to be used on 
cards, or signs, or in advertisements, he would be 
regarded as a partner. The declarations or acts, 
however, of one person cannot make another per- 
son Uable aa a partner without his co-operation or 
consent by word or act. Again, though one who 
holds himself out to the world as a partner when 
he reaUy is not one is nevertheless responsible to 
a creditor thus regarding him as a partner, he is 

9 
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not thus responsible to a person who knew in 
truth that he was not one. 

5. What act may be regarded as establishing, 
or tending to establish the partnership relation, is 
not easily answered. Each partner is a general 
agent of the firm, and his conduct within the 
scope of the business is binding on the others. 
This question has often arisen in. the purchase of 
goods for which notes have been given. If two 
persons, who are not partners, nevertheless so 
act and speak as to lead the business men of the 
community in which they live thus to regard and 
trust them, the law considers them as holding 
that relation. If, therefore, they should purchase 
a stock of goods and agree to give their joint notes 
for them, and one partner in the other's absence 
should do so, his act would be strong evidence of 
a partnership, rendering both liable therefor. On 
one occasion a partner iii a grocery store bought 
lumber on his own account and gave a note signed 
in the firm's name, which the payee indorsed to 
L, who received it without any knowledge of the 
purpose for which it was given. Though the 
partner's conduct was a fraud, the firm was liable, 
but it would not have been had L known the na- 
ture of the transaction. Should two persons be 
sued as makers on a note signed by one, who is a 
member of a partnership, and the other should 
admit his liability, this would be evidence of the 
existence of a partnership. 
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6. There has been much discussion concerning 
the test of a partnership. Sometimes the courts 
have said that the true test was an interest in the 
profits and in the sharing of the losses. Both have 
been regarded as essential to create a partnership 
relation. Of late, the courts look more to the actual 
intention of the parties and their actual ownership 
of the funds of the partnership. One may think 
that this question can always be easily answered, 
but it cannot be. Thus, a clerk may receive 
in the way of compensation a share of the profits 
for his skill or other ability. In such cases is he 
to be regarded as a partner, or is this division of 
profits simply a mode of remunerating him ? The 
courts have not always been uniform in deciding 
this question. It may be said, however, that in 
the later cases especially, a clerk who is remuner- 
ated in this manner has not been regarded as a 
partner. Whenever a partnership fails, of course 
creditors are desirous of sweeping within the 
range of liability the greatest number of persons 
possible, and it is on such occasions especially 
that this question arises concerning the persons 
who compose the partnership. 

7. Factors and brokers who do business for a 
commission on the profits, masters of vessels who 
engage for a share of the profits, and seamen em- 
ployed in whale ships, are not partners. The 
question relating to the seamen engaged in the 
whale fisheries was decided many years ago, when 
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that was an important industry. If there was a 
good catch, then the profits might be very con- 
siderable ; if unsuccessful, then the seamen re- 
ceived nothing, outside their living and perhaps 
their outfit, for their toil. The shares they re- 
ceived were called lays, and in one sense the 
business was a kind of lottery, depending largely 
on unknown conditions. 

8. A secret partner is an actual participant in 
the profits of the concern, but is not avowed or 
known to be one. A dormant partner takes no 
part in, or control of the business. Even though 
creditors do not know of their connection with the 
firm at the time of giving credit to it, both are 
liable, if their partnership relation is discovered, 
on the ground of their interest and participation 
in the profits. A nominal partner holds himself 
out to the world as one, when in truth he is not. 
He also is liable to creditors of the firm, for the 
reason that he justifies them in trusting the con- 
cern on his credit. 

9. A partnership usually has only one business 
name, but there is no objection to the use of 
different names, especially for distinct business 
transactions. Thus, there may be a firm of A, 
B & C for general business, and A, C & Co. for 
buying and selling negotiable paper. 

10. A partnership usually may hold any kind 
of property. It may hold real estate, as well as 
personal. It may be formed to buy and sell 
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land, or to cultivate it. Usually partnerships ex- 
ist for the purpose of the production, or the pur- 
chase and sale of personal property. There are, 
however, land companies for the improvement 
and sale of land. 

11. The authority of a partner is very great. 
Every partner is regarded as a general agent of 
the partnership and having authority to bind all 
its members and property in transactions that re- 
late to the usual business of the firm. His au- 
thority extends to the making or indorsing of 
negotiable paper, and to all transactions that are 
within the usual business of the firm. But the 
holder of a note or bill signed or indorsed by a 
partner without authority has no claim against 
the partnership if he ought to have known that 
the partner had no right to sign or indorse it. 

12. A partner cannot bind his firm to become 
responsible for the debt of another. He cannot 
sign a letter of credit, nor submit a disputed claim 
to the decision of others, because these things do 
not belong generally and properly to commercial 
business. Of course, any acts of a partner may 
be adopted and ratified by his co-partners, and 
when they are, they have the same force as though 
they had been originally authorized. Such rati- 
fication may be in a formal manner ; or it may 
be by doing things from which a ratification can 
be implied, especially the receiving and retaining 
of the results of the acts ratified. This, perhaps, 
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is the most common mode of ratification. For 
example, the taking and holding of the money 
resulting from a transaction. 

13. A partnership has no seal and can have 
none. Deeds and other instruments are some- 
times executed A, B & Co., and a seal is added or 
affixed to the name. This, in truth, is no seal at 
all, and if the instrument needed a seal to make 
it valid, for example, if it were a deed of land, it 
would be void. This consequence, however, is 
sometimes escaped by declaring the seal to be 
each partner's. As the intention of the parties 
doubtless is in such cases to make a good convey- 
ance, the law in some states, perhaps, has been 
rather lax and has declared such instruments to 
be valid; but, as we have already remarked, a 
deed thus executed would be imperfect for the 
reason that a partnership can have no seal. 

14. Formerly, a partner could not bind his 
co-partners by an instrument to which he had 
added a seal after his name, unless he was author- 
ized by a similar instrument to execute the other. 
Furthermore, it was declared that if they acknowl- 
edged his authority afterward the defect was not 
cured. Now, however, a partner may bind his 
firm by a sealed instrument that is in the firm 
name and pertaining to ordinary partnership 
business whenever the other partners consent be- 
fore its execution, or adopt and ratify it after- 
wards. Furthermore, their consent or ratification 
may be by word as well as by seal. 
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15. The contemplated action of the majority 
may sometimes be restrained by the minority. 
For example, a partner may stop an interview or 
a negotiation that was only begun, and prevent a 
bargain that would bind him, by giving notice to 
the proper party of his refusal in season. But if 
the notice were not given soon enough, he could 
not prevent its completion, as the third party 
ought not to suffer. 

16. Partners must act as partners to bind each 
other. Thus, if a partner should make a note 
and sign it in his own name and also his part- 
ner's name, it would not bind his partner, for he 
has no authority to make such a note. His only 
mode of signing is the partnership name. If he 
signs as an individual, he would be held as an in- 
dividual ; if he signs the name of another partner, 
he would have no authority to do this, and his 
partner could not be held liable on the note or 
other obligation. 

17. The receiving of a new member constitutes 
in law a new firm. It may recognize the old debts 
by agreement, or by paying interest, or in other 
ways. When this is done, the new firm is liable 
for the old debts, but there must be some act 
from which the assent of the new member to be- 
come liable for the old debts may be inferred, 
otherwise he is not liable for them. Ordinarily, 
he would not think of doing sudh a thing without 
receiving some kind of benefit Consequently, 
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the law protects him from liability unless he 
clearly has agreed or promised to pay them. 

18. Money lent to a partner for partnership 
purposes is a partnership debt. Again, if the 
money is not used for the firm, but was borrowed 
by a partner on its credit and under circumstances 
that justified the lender in supposing that it was 
to be used for a partnership purpose, the partner- 
ship is responsible. And if a partner uses money 
that he has in his possession as a trustee for a 
partnership purpose with the knowledge of his 
partners, the partnership is liable therefor. Even 
though not knowing that the money was of this 
nature, if they were directly benefited by the 
transaction, they would be regarded as having 
authorized its use and consequently would be re- 
sponsible for it. 

19. Without evidence showing to whom the 
credit was given, the fact that money lent to a 
partner was applied to the use of his partnership 
determines its liability for the amount. 

20. If a person gives credit to a single partner, 
then he can look only to him, although the money 
was applied for a partnership purpose; but if the 
partner declared that he was borrowing for the 
firm to which the lender gave credit, and the 
transaction was a fair one on the lender's part, 
the firm would be liable although the money was 
wrongfully appropriated by a partner to his own 
use. The application of this principle has some- 
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times been severe on partnerships, but it is evi- 
dently just. It is one of the consequences of the 
authority possessed by a partner. It is an abuse 
of authority, but when persons form a partnership 
they know, or should know, the authority of each 
one in this regard. If, on the other hand, a 
partner was not authorized to borrow unless the 
others consented, or rather without united action, 
then the firm would often be hampered in doing 
business. It seems necessarv, therefore, for the 
successful transaction of partnership business, that 
each partner should have authority to borrow, 
notwithstanding the great danger of an abuse of 
it by thus wrongfully using money borrowed 
on the credit of a partnership for an individual 
purpose. If some one must lose in such trans- 
actions, surely the partnership that has given 
rise to the creation of such authority ought to be 
the loser rather than an innocent person who may 
have trusted a member supposing that he had full 
authority to borrow money. 

21. The ground of liability of a partner for the 
acts of others is that of a general agency for the 
transaction of all business within the scope of the 
partnership. The law of partnership is only a 
branch of the law of principal and agent. As an 
eminent jurist has remarked, the real ground of 
liability of a person as a partner is that the busi- 
ness has been carried on by persons acting for 
him. 
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22. A dormant or secret partner does not escape 
liabiUty for goods purchased by an open partner 
whenever his relationship is afterwards discovered. 
But if the relationship was known at the time of 
their purchase, and credit was given only to the 
open partner, the other would not be liable. 

23. A partnership is Hable only to one who 
deals with a partner in good faith. Thus, if one 
receives negotiable paper bearing the firm's name 
knowing that it was not given in the business of 
the firm and was without consideration, he cannot 
hold the firm. And if a creditor of a partner 
should receive for his separate debt a partnership 
security, this would be a fraud unless the partner 
had, or was supposed by the creditor to have, the 
authority of the rest. 

24. Again, a partnership may be liable for an 
injury caused by the criminal or wrongful acts oi 
a partner that were committed in the transaction 
of partnership business, and especially if the 
partnership gave to the wrong-doer the means and 
opportunity of wrong-doing. Thus, co-partners 
are liable for the fraudulent representations of a 
partner relating to partnership business, though 
having no knowledge of them at the time they 
were made, nor approving of his conduct in mak- 
ing them after this was known. Says an eminent 
jurist: **It has long been established that a 
partner is liable for the consequences of frauds 
practiced by his co-partner in the transaction of 
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the business of which he was entirely ignorant, 
and although he derived no benefit from the fraud. 
This is upon the ground that, by forming the con- 
nection, partners publish to the world their con- 
fidence in each other's integrity and good faith, 
and impliedly agree to be responsible for what 
they shall respectively do within the scope of 
their partnership business." 

25. An illegal contract, however, made by a 
partner will not bind his partnership, for all the 
parties to it are presumed to know the law, that 
no bargain can be enforced that is illegal. Thus, 
if a partner should borrow money and agree to 
pay usurious interest, his partners would not be 
bound by the transaction, for an agency or autho- 
rity to a partner to violate a statute cannot be im- 
plied. Such an act is clearly illegal, and is not 
within the scope of a partner's authority. 

26. Next we may inquire concerning the mode 
of dissolving a partnership. If the terms of 
agreement say nothing on this subject, it may be 
dissolved at the pleasure of either partner. No 
partner, however, can exercise this power wan- 
tonly, to the injury of the other partners, without 
making himself responsible for the losses caused 
by his act. If there be an agreement, fixing a 
period for its existence, this is binding. 

27. Should either partner attempt to transfer or 
assign his interest for the purpose of withdrawing 
from the firm against the will of the .others, and 
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without good reason and contrary to his agree- 
ment, a court of law would prevent him from 
doing so. For the consequence of transferring his 
interest would be to dissolve the partnership, and 
surely he ought not to be permitted to do this 
without good reason. If, however, a proper 
reason exists, he may transfer his interest. By so 
doing the person to whom his interest is trans- 
ferred does not become a member of the firm. 

28. The death of a general, or even special part- 
ner causes a dissolution. His personal represen- 
tatives, who are his executors or administrators, 
do not take his place unless the terms of partner- 
ship state that they are to succeed him. There 
are various reasons why death should dissolve a 
partnership. First of all may be mentioned the 
fact that when persons form a partnership they 
are supposed to know each other, their ability, 
means, etc., their general fitness to engage in the 
common enterprise, and it would be inexpedient 
for the law to permit others to take the place of a 
deceased member. It is true that a dissolution in 
consequence of death may work hardship, and 
perhaps loss to a partnership, by the withdrawal 
of the means, credit and ability of the deceased 
member. That is one of the risks always taken 
in forming a partnership; but it is safer to regard 
a partnership as dissolved whenever a member 
dies than it would be as continuing. 

29. If either party is unable to do his duty by 
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reason of insanity, or imprisomnent, or is guilty 
of wrong-doing, a court will declare the firm to be 
dissolved ; and if the original agreement was a 
fraud, a court will also declare it void from the 
beginning. 

30. Whenever a dissolution is thus decreed or 
declared by a court, an account will be taken be- 
tween the partners if requested by any partner. 
Furthermore, if necessary, a court will order a 
sale of the effects and distribute the proceeds. 
Such a decree will also be made if a partner dies 
or becomes bankrupt, whenever this is necessary. 

31. If the entire interest of a partner is sold by 
the order of a court to pay his individual indebt- 
edness, this causes a dissolution. A partner may 
owe a large sum of money outside the partnership 
for his individual transactions, and his interest in 
the partnership may be taken by the creditors to 
satisfy their claims. This is by no means an in- 
frequent thing. The dissolution thus caused may 
be, indeed, an unfortunate thing for the other 
partners, but it is one of the risks of uniting in 
the undertaking. 

32. The retirement of a partner also causes a 
dissolution. The law regards the remaining part- 
ners as a new firm, even though the name remains 
unchanged. 

33. A retiring partner should give notice by 
public advertisement of his retirement. It is also 
said that he should give personal notice, by letter 
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or otherwise, to all who usually do business with 
the firm. This is not the rule everywhere. After 
such a notice he is not responsible, even though 
his name is retained in the firm by the other 
partners, if this is done without his consent. 
Nor is he responsible to any one who has actual 
knowledge of his retirement. 

34. A dormant or secret partner is not liable 
for a debt contracted after his retirement, although 
no notice has been given by him; for as he is un- 
known and cannot add credit to the firm, his 
retirement does not affect his liability. 

35. The property of a partnership is bound 
for the partnership debts, and the creditor of a 
partner has no claim to partnership funds until 
the partnership debts are paid. If there be a 
surplus, he may have that partner's interest 
therein in pajonent of his private debt. But what 
shall be said concerning the individual property 
of partners ? Is that held first for their individual 
debts instead of the partnership ones ? The courts 
have not always been uniform in their decisions, 
but the rule best established is that partnership 
property is held for partnership debts, and indi- 
vidual property for the debts of the individual 
members. If there be a balance of partnership 
property after the payment of its debts, it belongs 
to the partners and can be applied to the payment 
of their individual debts. On the other hand, if 
there be property left by a partner after paying 
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his individual debts, it may be devoted to the 
payment of the debts of the firm of which he is 
a member. 

36. Lastly may be considered the efiPects of dis- 
solution. If this is caused by the death of any 
partner, the whole property goes to the surviving 
partners. They hold it, however, not as their 
own, but only for the purpose of settling the 
affairs of the partnership. They have all the 
power that is necessary for this purpose, and no 
more. If they carry on the business with the 
partnership funds, they do so at their own risk, 
and the representatives of the deceased may re- 
quire the return of the capital he invested and 
also his share of the profits. 

37. The survivors are not partners, but simply 
owners with the representatives of the deceased of 
the stock or property in their possession, and they 
have all the necessary rights to settle the affairs 
of the concern and pay its debts. After a disso- 
lution one has no authority to make new contracts 
in the name of the firm, except as we have already 
mentioned, in the way of the settling of its affairs. 
It is a common thing when a partnership is dis- 
solved by mutual consent to provide that some 
one of the partners shall settle the affairs of the 
concern, collect and pay its debts, and the Uke, 
but this will not prevent any person from paying 
a debt to any partner due to the firm. If this is 
done in good faith his release or discharge is valid. 
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38. A liquidating partner can do many things. 
He can give renewal notes and make indorse- 
ments, and collect money that is due to the con- 
cern. And if a debt has become outlawed, that 
is, cannot be collected because the owner has not 
done so within the period fixed by law, he may 
admit that the debt is alive. When an acknowl- 
edgment has thus been made by him, the debt 
can be collected as it could have been in the be- 
ginning. 

39. If the assets of a firm are transferred to 
any partner or other person for the purpose of 
liquidating its debts, any debtor who had notice 
of this would be bound to make payment to such 
person, and if he paid any one else he could be 
required to pay the money over again. 

40. Sometimes a partner has authority to take 
all the property and pay all the debts, but this 
agreement, though it may be valid between the 
partners, has no effect on the rights of third 
parties against the partners. They have a valid 
claim against the partners, of which they cannot 
be deprived without their consent. The consent 
of a creditor, however, may be inferred, though 
not from slight evidence. 

41. Lastly may be considered the subject of 
limited partAerships. These have been estabUshed 
in many states by statute. A limited partnership 
may be formed for transacting any agricultural, 
mercantile, mechanical, mining or manufacturing 
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business by two or more persons who must con- 
tribute a specific sum of actual money as capital. 
Such partnership may consist of one or more per- 
sons who are called general partners, each of 
whom is responsible for all the debts. Besides 
general partners, other persons may contribute in 
actual money specific sums as capital, who are 
called special partners and who are not liable for 
the debts of the partnership beyond the amount 
thus contributed by them. The general partners 
only are authorized to transact business and sign 
for the partnership and to bind it. The persons 
who are desirous of forming such a partnership 
are required to make and sign a certificate con- 
taining the name under which the partnership is 
to be conducted, the general nature of the busi- 
ness, the names of all the general and special 
partners, and also the amount of capital contrib- 
uted by each special partner, and the period for 
beginning and ending the partnership. 

42. The law in most states provides that the 
terms of the partnership must be recorded and 
published so that the public may have an exact 
knowledge of its nature. A special partner may 
sell or assign his interest with the assent of his 
partner in writing without causing a dissolution 
of the partnership. A general partner with the 
written assent of his partner may also sell and 
dispose of his interest in the partnership ; or on 
his death his administrator or executor may, in 
10 
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like manner, sell his interest for the benefit of his 
estate. A special partner from time to time may 
examine into the state and progress of the part- 
nership concerns, and may advise concerning their 
management, but he cannot transact any business 
on account of it, nor can he be employed for that 
purpose as an agent or attorney. Furthermore, 
the law generally provides that if he shall interfere 
in ite afiaire contrary to law, he shall be deemed 
a general partner. The capital of such a partner- 
ship may be enlarged by increasing the member- 
ship of special partners, or by new subscriptions 
from the old ones. The law also provides for re- 
cording the terms of the agreement and their publi- 
cation ; and all renewals or changes must have 
similar publicity. This is for the purpose of pro- 
tecting the partners, as well as for the benefit of 
those doing business with the firm. 
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NEGOTIABLE PAPEB. 

1. "What is a negotiable bill or note? 

2. Its three characteristics? 

3. A promissory note defined. 

4. A bill of exchange defined. 

5. Similarity of a note and bill? 

6. Kinds of bills. 

7. Definition of a bank check. 

8. To be negotiable an instnunent mnst contain proper 

words. 

9. Words or stipulations that destroy negotiability. 

10. The promise must be unconditional. 

11. The promise must be to pay money. 

12. The amount must be certain. 

13. The time of payment must be certain. 

14. There must be no contingencies. 

15. The parties who can give a note ; minors. 

16. Married women. 

17. Notes made by agents. 

18. When an agent is not personaUy liable. 

19. When an agent's representations bind his principal. 

20. Persons of unsound mind. 

21. Drunken persons. 

22. When the defense of drunkenness cannot be made. 

23. An accommodation maker or indorser of unsound mind. 

24. Efiect of indorsing a note. 

25. This may be done on another piece of paper. 

26. Kinds of indorsement 
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27. Same subject. 

28. What the contract of indorsement implies. 

29. Meaning of phrase " credit the drawer.'' 

30. Other forms of indorsement 

31. Indorsement *' without recoarse.'' 

32. Aathority to indorse. 

33. Joint indorsements. 

34. Liability of an indorser. 

35. The last indorser may recover from prior ones. 

36. A guarantor's liability differs from an indorser' s. 

37. A guaranty must be in writing. 

38. To hold an indorser he must be notified of the non- 

payment of the instrument. 

39. Defenses that he may make. 

40. Ignorance of the law is no defense. 

41. Effect of an indorsement by a third person. 

' 42. Admission of evidence to show an indorser' s intention. 

43. To hold an indorser payment must be demanded of 

the maker. 

44. When presentment for payment must be made. 

45. Diligence must be shown in presenting. 

46. What is due diligence. 

47. Rules that must be observed in presenting checks. 

48. Presentment of notes and bills. 

49. Presentment of bills payable at sight. 

50. When a bill payable at any time must be presented. 

51. Presentment of a bill to the drawee for his acceptance. 

52. Presentment for payment of a note indorsed after ma- 

turity. 

53. What time during the day must a note be paid? 

54. When notes need not be presented for payment. 

55. The presentment and demand must be proved to re- 

cover from the indorser. 

56. Steps required to make an indorser' s liability abfiolute. 

57. Nature of the notice to him. 

58. Who must send the notice. 
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59. Who must be notified. 

60. The notary generally notifies all. 

61. Notice of a partnership indorsement need not be sent 

to each member. 

62. When the mail cannot be used. 

63. When it can be. 

64. To what post-office it must be sent. 

65. A notice sent on Sunday is invalid. 

66. A holder is not responsible for the receiving of the 

notice. 

67. When a notice need not be given. 

68. There must be due diUgence in notifying. 

69. The time fixed for notifying. 

70. Efiect of a mistake in dating a notice. 

71. Object of a protest. 

72. When a notary is disqualified from acting. 

73. Is the sending of notices a part of his official duty 7 

74. The holder must give him proper information. 

75. What is a proper presentment and demand by a notary. 

76. The same subject. 

77. Presentment and notice may be waived. 

78. Efifect of indorsing a note after its maturity. 

79. The note is taken on the credit of the indorser. 

80. Accommodation promissory notes. 

81. Nature of the maker's promise. 

82. The indorsee's rights are as perfect as those oif any 

other. 

83. It can be pledged or used like any other kind of paper. 

1. Notes, bills of exchange, checks and other 
instruments are daily given by persons for various 
purposes. The most general division of them is 
into two classes, negotiable and non-negotiable. 
A negotiable instrument can be transferred by in- 
dorsement or delivery ; a non-negotiable one can 
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be transferred only by an assignment. Formerly, 
the transfer of notes was forbidden as a protection 
to the persons who made them. But this barrier 
was removed first from bills of exchange and 
afterwards from promissory ijotes. Whenever, 
therefore, these instruments are so drawn that 
they can be transferred by indorsing and deliver- 
ing them to the transferee or purchaser, or by 
delivery only, they are negotiable. The barrier to 
the transfer of bills of exchange was taken away 
by the English common law, but whether the 
transfer of promissory notes was done in the same 
manner remains an open question. Parliament, 
however, settled the doubtful right during the 
reign of Queen Anne by declaring that promissory 
notes were assignable or indorsable like inland 
bills of exchange. 

2. A negotiable instrument possesses four char- 
acteristics. The first is that it can be so effect- 
ively transferred by the original holder or owner 
that the transferee can sue in his own name the 
maker or subsequent promisor for the fulfillment 
of his promise, should he fail to observe it. 
Second, should the instrument be stolen and 
transferred by a thief to another for a valuable 
consideration in the usual course of business be- 
fore maturity, the purchaser would acquire a per- 
fect title, which he could not to a horse or any 
other thing. Third, the holder of a negotiable 
note is entitled to the full amoimt mentioned on 
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the face of it, and a defense which the maker 
could have made against the payee, had he kept 
it, will not avail against a later holder who 
acquired it in the usual course of business and be- 
fore its maturity. Lastly, a negotiable instru- 
ment imports a consideration, like a sealed in- 
strument. The reason for thus regarding a 
sealed instrument is the careful manner in which 
it is made or executed. This quality was first 
possessed by bills of exchange, and by statute has 
been extended to promissory notes. Between the 
immediate parties the truth may be shown, but 
not between others. Notes and bills that are not 
negotiable are in common use. They can be 
transferred, but the transferee or holder is not so 
perfectly protected as the holder of a negotiable 
note or bill. 

3. The three kinds of negotiable paper that are 
best known in the commercial world are promis- 
sory notes, bills of exchange and bank checks. A 
promissory note may be defined as a promise or 
agreement to pay a specific sum at the time 
therein limited, or on demand, or at sight, to a 
person named therein, or his order, or to bearer. 
No precise form of words is necessary ; they are 
: sufficient if they create an absolute promise to pay 
money. The person who promises to pay is called 
the maker ; and the person who is to receive the 
money, the payee. If a note is payable to bearer, 
it can be transferred by delivery ; if it is payable 
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/der, it can be transferred by indorsement, 
ych consists in writing the name of the person 
to whom it is payable across the back. The per- 
son who indorsee is called the indorser ; and the 
one who receives it, the indorsee. In all cases 
the owner is called the owner, or holder. 

4. A bill of exchange may next be defined. 
Perhaps Byles' definition is as exact as any other; 
we know of no briefer. '* It is an unconditional 
written order from A to B, directing B to pay C 
a certain sum of money therein named." The 
person who writes or draws the bill is called the 
drawer ; the person to whom it is directed, the 
drawee ; and after accepting, or agreeing to pay it, 
the acceptor. The person to whom the bill is 
payable is called the payee. If the bill is payable 
only to the person therein named, it is not trans- 
f erable or negotiable ; but if it is payable to him, 
or to his order, it may be negotiated. When this 
is done the payee becomes the indorser, and the 
person who receives it, the indorsee. 

5. In their general form a promissory note and 
bill of exchange are quite different. To every biU 
there are three parties, the drawer, drawee and 
payee, while there are only two parties to a pro- 
missory note, the maker and payee. Again, the 
acceptor of a bill, or person who agrees to pay it, 
is the real or primary debtor, but the form of a 
note is so changed by transferring it to a third 
person that it is very similar to a bill. The in- 
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dorser then resembles the drawer; the maker, the 
acceptor; and the indorsee, the payee. 

6. Bills of exchange are divided into two kinds, 
foreign and inland. A foreign bill is drawn in 
one country and payable in another ; an inland 
bill is drawn and payable in the same country. 
The several states of the Union are regarded as 
foreign in drawing bills. If the drawer and 
drawee of a bill reside in Pennsylvania and the 
bill is payable in New York, it is foreign; but if 
the drawer and payee reside in Pennsylvania and 
the drawee in New York, it is an inland bill. The 
states in which the parties live should always ap- 
pear by the instrument, as the courts cannot 
always infer their residence from the name of the 
city, town or other place mentioned. 

7. Lastly, a bank check may be defined. An 
eminent law writer has furnished this definition. 
*' A check is a brief draft or order on a bank or 
banking house, directing it to pay a certain sum 
of money." It resembles a bill of exchange, and 
is usually drawn payable either to bearer, or to the 
order of some person. Indeed, it is so nearly like 
a bill that, in some states, when it is not paid the 
same steps must be taken to preserve the liability 
of the parties as are taken with a bill of exchange. 

8. To be negotiable an instrument must contain 
proper words to indicate that purpose or intention, 
and the most frequent are the words, '* to order,'' 
or *' to bearer." Though generally used in com- 
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mercial instruments, and convenient and expres- 
sive, they are not the only stamps of negotiability. 
Words from which it can be inferred that the 
maker intended the instrument to be negotiable 
have that eflfect. A note for the payment of 
money on which another stipulation or agree- 
ment has been indorsed by the payee is to be re- 
garded as a second instrument, and cannot be 
enforced until the stipulation has been performed. 
9. Again, an instrimient is non-negotiable 
whenever it lacks proper words of transfer, or 
contains any stipulation written or printed that 
qualifies its negotiability. Thus, an order on a 
bank to pay a person specified, or order, $1,000 
in nine weeks from date providing he, or his 
transferee, should present to the bank with the 
order a notice ticket and also produce before the 
time of payment the drawer's deposit-book, is not 
negotiable. The law does not attempt to render 
paper negotiable to which the parties have not 
given this character. But if a stipulation is merely 
of an explanatory nature, the negotiability of the 
instrument is not affected. For example, a state- 
ment in a note that it was given for advancements, 
or a requirement that notice to an indorser be sent 
at a specified place, or a stipulation stating for 
what purpose the note was given. Nor does the 
giving of security with a note for its payment de- 
stroy its negotiability. Nor will a clause author- 
izing the holder to seU the security should the 
maker not fulfil his promise. 
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10. The most gen^ial rule concerning the form 
of the promise is certainty. It must he uncondi- 
tional, and this rule must be strictly observed, for, 
as an eminent jurist has remarked, if this were 
not done, paper would soon cease to be a courier 
without luggage, and become loaded down with 
conditions and all kinds of impediments so that 
its usefulness would be greatly impaired, if not 
entirely destroyed. 

11. The certainty required by law applies first 
to the medium of payment. This can be only 
money. Formerly, when the circulation of money 
varied greatly in value, a promise to pay in notes 
of the chartered banks of a state, or in addition 
to the stated amount in bills of exchange, ^^the 
current rate of exchange," or '* in current funds," 
at a place mentioned, or '^ in current bank notes," 
destroyed the negotiability of the instrimient. A 
bill or note that is to be paid in goods or produce 
is not negotiable. 

12. Not only must the medium of payment be 
certain, but also the amount. A stipulation, 
therefore, for a collection fee, should the makex 
not pay at matimty, destroys the negotiability of 
the instrument. This rule, however, does not 
prevail in all of the states. In several of them 
such a stipulation does not affect the negotiability 
of the instrument 

13. The time for payment must be certain. If, 
however, the maker, solely by his own will, can 
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pay at an earlier period, the negotiability of the 
instrument is not impaired. 

14 Again, this rule that a negotiable instru- 
ment must be certain and without contingencies 
applies only to stipulations that afifect its character 
during the period of its proper life, that is, before 
the end of the time when it must be paid. A 
stipulation, therefore, not affecting the negotiabil- 
ity of an instrument during its specified term of 
life, does not in any manner affect its negotiable 
character. 

15. Next may be considered the parties to such 
an instrument. In every contract there must be 
two or more parties who possess the legal ability 
to make, or who can be compelled to perform, 
th6ir promises or undertakings; but some persons 
who make and indorse negotiable paper, though 
disabled from contracting generally, cannot defend 
on the ground of personal disability. The law 
has wisely limited the authority of a minor, and 
he cannot engage in trade, or give bonds, or make 
or indorse notes. If, therefore, he should become 
a surety on a note, the contract must be confirmed 
after he has attained full age. A mere acknowl- 
edgment -or part payment would not suffice. 
But if he should give a note for necessaries there 
could be a recovery on this, or on the contract for 
them. Again, if he should indorse a note the 
holder would acquire a good title against all the 
parties thereto except the minor himself. 



NEGOTIABLE PAPEB. 157 

16. At commoQ law a married woman cannot 
sign notes, but this right has been conferred on 
her in most states by statute. Her authority to 
sign them differs somewhat in the various states, 
but in general it may be said that she possesses 
ample authority to sign for whatever may be 
needful in the transaction of business, in the pur- 
chase of property, in the payment of her debts, 
and generally for any purpose relating to her wel- 
fare. 

17. Notes and other instruments are often made 
and taken by agents, and numerous questions 
have arisen concerning their authority. Some of 
these have related to their general authority, 
while others, when this was lacking, to the con- 
duct of their principals in ratifying or disapprov- 
ing their conduct. Let us first consider the cases 
of an agent's authority to give notes. A clerk in 
a store has no authority to borrow money and 
draw bills and notes in the name of the firm that 
employs him. If an agent is authorized to sell 
for cash, he cannot take promissory notes for the 
purchase money. But the cashier of an incorpo- 
rated bank is the general executive efficer to 
manage its concerns, and his official notes or in- 
dorsements are regarded as those of the corpora- 
tion. The president of a bank has authority to 
accept security for a note in payment of it, and 
also a new note in settlement of the old one. 
Likewise an insurance company is bound by the 
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acts of its agent who accepts notes for the 
pr^nium. 

18. The cases in which an agent cannot be held 
personally will next be considered. An officer of 
a corporation is not liable who makes known his 
principal's name, even though he should give a 
note in his own. Obviously he is not personally 
liable when he contracts on behalf, or in the name 
of his principal, in performing the business of his 
agency. One of the most familiar applications of 
this principle is in the drawing of a biU by an 
agent on his principal for a purchase that is made 
solely for the principal's benefit. For example, 
an agent who is authorized to purchase cotton has 
the right to draw on his principal in favor of the 
bank that advances the money to pay for it. If 
the agent's act is disapproved, the cotton must 
not be received. If it is, the principal must ac- 
cept and pay the draft. Nor need the agent show 
his authority to make the purchase to the bank 
that cashes the draft. If he has the authority, 
that is enough without showing it. 

19. A principal who accepts a note taken by his 
agent is bound by the agent's representations and 
stipulations, even though he was not authorized to 
make them. And if an agent who has authority 
only to collect a debt, takes a note for it payable 
to himself, and his conduct is ratified by his 
principal, he is bound thereby and the debtor is 
released from liability to him on the original 
claim. 
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20. The liability of persons of unsound mind 
to give and indorse notes may now be considered. 
A person who has given his note and received the 
money thereon from a bank or other party not 
knowing his condition must pay it unless a fraud 
was practiced on him. He cannot be permitted 
to obtain the money of innocent parties and re- 
tain the same. 

21. A person who takes advantage of the 
drunkenness of another and procures his signar 
ture to a note, commits a fraud and the transac- 
tion can be disregarded or confirmed. Whatever 
the rule may have been, now if the fraud affects 
the individual interests of the parties merely, the 
transaction may be ratified. The note though 
must be based on a sufficient consideration and be 
free from any other legal defect.* The contract 
of a habitual drunkard, after his legal condition 
has been ascertained, is void. 

22. The defense of drunkenness cannot be in- 
terposed against the holder of a note for value who 
has taken it in good faith. Thus, M, when he 
was drunk, made a negotiable note that was 
bought by a bank for half its value. The bank 
was informed that it had been given for a patent 
hay fork, and required a guaranty for its payment. 
The bank was declared to be free from gross negli- 
gence in taking the note without making inquiry 

* For example, it must not involve a crime that cannot be 
privately settled 
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of the maker. Even gross negligence would not 
have defeated the bank's title without proof of 
having taken it in bad faith, or with knowledge 
of the fraud. 

23. An accommodation maker or indorser of a 
note who receives no benefit therefrom, who was 
not of a sound mind at the time of making or in- 
dorsing it, whether this was known at the time by 
other parties or not, is not liable. But he is 
liable when his indorsement was a renewal of an- 
other given at a time when his soundness was un- 
questioned. 

24. One of the chief characteristics of a nego- 
tiable instrument is the mode of transferring it 
This can be done by indorsement, whereby the 
same rights of ownership are conferred on the new 
holders as were enjoyed by the other. Additional 
rights also are acquired, as the indorser becomes 
conditionally liable for its payment, unless he is 
relieved by agreement. When a note is indorsed 
and discounted by a bank or individual, the own- 
ership is transferred, and the payee has no further 
interest therein. 

25. Although an indorsement imports a writ- 
ing on the back on a note, this may be made on 
a separate paper, which is called an allonge. 
The note need not be so full of names that no 
more can be added to justify an allonge. This 
may be done when the bill or note has been mis- 
laid, or is at another place at the time of makinf^ 
the indorsement 
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26. An indorsement generally is in blank, or 
in full. A blank indorsement consists simply of 
the name of the holder of an instrument written 
across the back of it, thereby conferring the right 
on the indorsee of writing over the holder's name 
an order to pay the sum mentioned therein to the 
indorsee or to his order, or of writing any other 
contract of indorsement that is not contrary to 
usage. An indorsement in full is one which men- 
tions the name of the person to whom, or to 
whose order the money specified in the instrument 
is to be paid. Thus, a note indorsed *' Pay to B 
or order," signed by A, is an indorsement of this 
kind. 

27. An indorsement also may be conditional, 
by which the indorser directs payment to be 
made on the happening of a certain event. It 
may be absolute, whereby the indorser promises 
to pay without regard to the taking of the usual 
steps to obtain payment of the instrument. The 
indorsement may be qualified. For example, 
when he adds the words, ''without recourse," he 
means that the holder cannot look to him for 
payment if the maker or other prior parties fail 
to pay it. And finally, another kind of indorse- 
ment is known as restrictive, in which the action 
of the indorsee is restricted ; for example, that he 
must pay to B for the use of C. 

28. By indorsing a note a new party is intro- 
duced and the instrument is endowed with new 

11 
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qualities. The promisor becomes immediately 
liable to the indorsee, and the indorser undertakes 
to pay if the maker does not. Though the in- 
dorsement consists only of the indorser' s name, 
or a direction to pay to the order of a specified 
person, the contract of the indorsement implies: 
first, that the instrument itself and the signatures 
thereon are genuine; second, that the indorser has 
a good title thereto; third, that he is competent to 
make a contract; fourth, that the maker is com- 
petent to bind himself to pay the instrument and 
on due presentation of it will pay the same at 
maturity; and fifth, that if, when it is duly pre- 
sented, it is not paid by the maker, the indorser 
will, on proper notice of its non-payment, pay the 
same to the indorsee or other holder. 

29. Frequently a note contains on the lower 
left-hand comer the phrase, ** credit the maker.'' 
This direction, signed by the payee-indorser, is 
not a restriction or limitation of his indorsement. 
A good title is conveyed to the holder, and the 
maker is presumed to have received the proceeds. 
As the court remarked on one occasion, ^'It is a 
short check in favor of the maker for the money 
to whoever shall discount the note." This direc- 
tion is clearly an indication that the note is given 
for an accommodation and is without considera- 
tion, and also that the indorsement is without 
consideration, though this fact is no defense 
against other parties. 
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30. Indorsements are not confined to the nar- 
row formulas already given; they may be in other 
words. When departures occur, questions may 
arise concerning their intent and effectiveness. 
Thus, a promissory note was indorsed, **For 
value received I hereby assign, transfer and set 
over to B, all my right, title, interest and claim 
in the within note.'' This passed the legal title 
without destroying its negotiability. Nor is the 
negotiability of a note destroyed by affixing a seal 
to the indorsement, either by a corporation or an 
individual. 

31. Sometimes a note is indorsed, ^' without re- 
course." The effect of adding these words is to 
relieve the indorser from liability for the payment 
of the note should the maker or other parties not 
pay the same at maturity. Its negotiable char- 
acter is not thereby affected. 

32. With respect to an indorser' s authority to 
indorse, something may be said. When the sec- 
retary of a limited partnership has indorsed a 
note and the company has received the proceeds, 
it cannot deny his authority to make the indorse- 
ment; for a person cannot repudiate the authority 
of his agent and enjoy the benefit of his act. And 
an agent or party doing business for another, who 
takes notes, indorses and transfers them to his 
principal, may recover the amount from him 
whenever he is compelled to pay by reason of his 
indorsement. Thus, A sold Imnber to B for D^ 
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and with his consent took a note payable to his 
own order, which he indorsed and transferred to 
D. A having been compelled to pay as an in- 
dorser, recovered the amount from D. 

33. Two or more payees of a bill or note that is 
jointly indorsed by them do not thereby render 
themselves liable as partners, and their liability is 
equal regardless of the order of their indorsement. 

34. An indorser who gives credit to a note or 
bill by his indorsement, whether he has received 
any consideration for so doing or not, must make 
the paper good to any subsequent indorser who 
received it for value and in the ordinary course of 
business. In other words, he guarantees the 
genuineness of the prior endorsement. He can- 
not therefore, when the note indorsed by him has 
not been paid, call on the holder to sue the maker, 
and should he refuse insist that he is thereby re- 
leased. The indorser' s duty is to pay the note 
and sue the maker himself. 

35. The last indorser of a negotiable note who 
pays the amount to the holder may recover 
thereon against any prior indorser. 

36. Sometimes a note is guaranteed as well as 
indorsed. The liability assumed by a guarantor 
is quite different from that assumed by an in- 
dorser. This subject will be more fully considered 
in another chapter. 

37. The statute of frauds requires a guaranty to 
be in writing, but wjieji a guarantor's promise in 
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^f^eqt jb to pay his own debt, though that of a 
third person is incidentally guaranteed, it need 
mi be ixx writing. The statute means the mere 
promise of one man for the debt of another. The 
coi^mon case of the holder of a third person's 
note that is transferred for value with a guaranty 
can be referred to this principle. The assignor 
guarantees in reality his own debt. But an in- 
dorsement of a note by one who is not a party 
thereto is not a suffident writing in some states t^ 
satisfy the statute. 

38. To hold an indorser, he must be properly 
notified of the non-payment of the note; and 
whether this has been done is a question of fact. 
If he was not properly notified, this defense will 
-avail whenever it is clearly proved. 

39. A great variety of defenses may be success- 
fully made by an indorser that will be briefly 
noticed. One of these is usury; another is the 
maker's discharge by the holder. Nor can he be 
held when he has paid the note; nor when its 
issue was unlawful; nor when it was non-negoti- 
able; nor when his indorsement was procured by 
fraud. Finally, an indorser may avail himself of 
any defense existing between the holder and the 
maker, or principal debtor. This is evidently a 
just principle, for surely the holder has no more 
rights against an indorser than he has against the 
principal debtor. If, therefore, he could interpose 
some just claim as a partial or complete defense. 
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the indorser should be permitted to avail himself 
of it. 

40. With respect to the cases in which an in- 
dorser is not relieved, we may remark that ignor- 
ance of the law concerning the effect of an indorse- 
ment is no defense. Nor can an indorser discharge 
himself by showing the holder how he can collect 
his money of the maker. 

41. Sometimes a note drawn in the usual form 
>s indorsed by a third person. Such an indorse- 
ment is irregular and the paper thus indorsed has 
been called an '^anomalous instrument." Many 
of the courts have been puzzled to determine the 
liability of such an indorser. As the law r^ards 
the indorsement as an accommodation for the 
payee, the indorser is not liable so long as the 
note remains in the payee' s possession. But when 
the payee transfers it, as the indorser intended to 
pledge his responsibility in some way for its pay- 
ment, he is regarded by the courts in some states 
as assuming the liability of a second indorser, and 
the payee the liability of a first indorser. To 
render the indorsement of the third person or 
second indorser eflfective, therefore, the payee 
must indorse before him, so that, should the 
maker fail to fulfil his obligation and the second 
indorser be obliged to pay it, he can recover the 
amount paid from the payee or first indorser. 
ind if the payee does not thus indorse it 
when transferring it, the transferee or holder 
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cannot recover from the second indorser, for the 
reason that the law regards the payee's action 
in negotiating it without his indorsement as a 
fraud. In other states he is regarded as a surety, 
or guarantor ; in others, as a first endorser ; in 
others, as a joint maker. The highest legal tri- 
bunal has declared that *^ when a promissory note, 
made payable to a particular person or order, is 
first indorsed by a third person, such third per- 
son is held to be an original promisor, guarantor, 
or indorser, according to the nature of the trans- 
action, and the understanding of the parties at 
the time the transaction took place." * Daniel, 
who is considered one of the best authorities on 
this subject, remarks that, in his opinion, a per- 
son who puts his name on the back of a negoti- 
able note before it is endorsed by the payee, 
should be regarded as a first indorser. If he in- 
tended to be a second indorser, he should have 
declined to put his name on the note until it was 
first indorsed by the payee. 

42. Sometimes oral evidence has been admitted 
to show the intention of the indorser; but its ad- 
mission is now excluded in some of the states by 
statute. It is regarded as contrary to public 
policy to permit an indorsement to be explained 
or varied in any manner by such evidence, except 
in cases of fraud, accident and mistake. Daniel 
asserts that evidence is almost universally ad- 

♦Key V. Simpson, 22 How., 241. 
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mitted to show that such a party is a fiifet in- 
dorser, and it would have been far better if the 
courts had generally presumed such to be the 
intention and established a rule that is clear, in- 
telligible and certain in respect to so important a 
relation to commercial paper. 

43. To fix the liability incurred by an indorser, 
the holder must demand payment of the maker at 
the proper time and place, unless a reason exists 
for not doing so. For this purpose the holder, or* 
a notary public, or some other person authorized 
by the holder, must call on the maker at hie resi- 
dence or place of business and present the paper 
and demand payment, and should he fail to pay, 
give immediate notice to the indorser, or put the 
notice in the post-olEce for transmission to hini 
by the first mail, to the post-office most conveni*^ 
ent or nearest to his residence. 

44. The presentment must be made to the 
maker at his usual place of business during office 
hours, unless a reasonable excuse exists for not 
making it. A presentment through the post-office 
will not suffice. In ascertaining the maker's resi- 
dence, the date of the note creates the presump- 
tion that he resides at the place named therein, 
and inquiry should be made there. 

46. In presenting the paper and demanding 
payment, due diligence must be exercised, for if 
it is not, the indorser is discharged even thou^ 
the note was overdue when it was indorsed. What 
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this is depends on circumstances, and in many 
cases on the time, mode and place of receiving 
paper, and on the relations of the parties between 
whom the question arises. 

46. The questions of due diligence in the time 
of presentment and giving notice are said to be 
mixed ones for the judge and jury to decide. The 
judge must state the law to the jury, but they 
must determine the facts when they are disputed, 
and then the judge must decide whether they 
satisfy the law or not. When they are undisputed 
then the only question is to determine whether or 
not they are sufficient, which must be done solely 
by the judge. 

47. In presenting checks for payment two rules 
must be observed: first, if the person who receives 
the check and the bank on which it is drawn are 
in the same place, the check must, in the absence 
of special circimastances, be presented the same 
day, or at latest, the day after it is received. 
Second, if the person who receives the check and 
the bank on which it is drawn are in dififerent 
places, in the absence of special circumstances the 
check must be forwarded for presentment at the 
latest on the day after it is received. An agent to 
whom it is forwarded in like manner must present 
it at the latest on the day after receiving it. 

48. In presenting notes and bills payable at a 
fixed date, they must be presented to the maker 
or acceptor, or in his absence to his clerk or 
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agent, at maturity. An eariier demand is worth- 
less. 

49. A bill of exchange payable at sight, or on 
demand, must be presented within a reasonable 
time. Payment of a note or bill payable on 
demand may be demanded as soon as it is signed; 
but the condition on which the indorser is liable 
is that payment shall be demanded within a rea- 
sonable time and the earliest notice possible be 
given of the maker or drawee's refusal. On one 
occasion an eminent judge remarked, concerning a 
bill payable on demand, or at sight, that it was 
impossible to fix any precise time ; payment must 
be demanded and notice given as soon as these 
things can be conveniently done taking into view 
all the circumstances of the holder and drawer. 

50. A bill of exchange payable at any time is 
payable immediately, and to charge the drawer or 
indorser it must be presented for payment in a 
reasonable time after receiving it. A delay of 
eight months, for example, is too long; and when 
the holder of a bill payable immediately has taken 
it from the payee, not in the usual course of busi- 
ness, but long after the reasonable and proper 
time for presentment, he is affected with notice of 
all the facts known by the payee at the time of 
the transfer. 

51. The holder of a bill of exchange may pre- 
sent it for acceptance and have it protested should 
the drawer decline to accept it. In some states 
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presentment for acceptance is not necessary when 
a bill is payable at a fixed period after date. 
Again, in some states the courts have held that 
while the holder of such a bill need not present 
the same for acceptance, a diflferent rule applies 
to an agent to whom it has been sent for collec- 
tion. There is no reason for applying a different 
rule to an agent and requiring that he should be 
more diligent than his principal. 

52. If a note payable on demand is indorsed, 
after it becomes due, a reasonable time must be 
allowed to demand payment of the maker. Nor 
is such a note regarded as overdue without some 
evidence that payment has been demanded and 
refused, even though it be several years old and 
no interest has been paid thereon. 

53. The maker of a note payable generally has 
the whole of the business day on which it is due 
to pay it; but a note payable at a bank must be 
paid during banking hours; and when the holder 
is there until the close of the day, ready to receive 
payment, no further demand need be made to 
charge the indorser. And if the maker of a note 
thus payable has no funds there when it matures, 
a demand for payment is unnecessary. 

54. Paper need not be presented for payment 
whenever this would be useless. The occasions 
when the law excuses the holder from doing this 
will now be described. When the maker has ab- 
sconded the law does not require the making 
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of further inquiry; but this rule cannot be ap- 
plied when the maker has merely removed from 
his place of residence. Whenever the drawer 
admits or acknowledges his liability to pay the 
bill he has drawn, the necessity of proving a de- 
mand of the drawee and his refusal and notice 
does not exist. And the proof may consist either 
of an express promise to pay or of other circum- 
stances from which this may be inferred, as a 
part payment before, or after, the bill or check 
became due. Likewise, an acknowledgment of 
liability and promise to pay by the indorser after 
a default of payment by the maker dispenses 
with proof of presentment and notice, and throws 
on the indorser the double burden of negligence 
in this regard and that he was ignorant of it. His 
liability also continues whenever he waives notice 
of the protest. Thus, an indorser on the day 
when a note became due indorsed thereon a writ- 
ten waiver of notice and protest for non-payment, 
and on the same day a demand was made at the 
banking-house at which the note was payable, 
and the answer was that the maker had no money 
there. This was regarded as a sufficient demand. 
The death, bankruptcy, or imprisonment of the 
maker constitutes no excuse for not making a de- 
mand, because many means may remain of pay- 
ing through the assistance of friends and in other 
ways. 
65. A demand, imless it is excused, or due 
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diligence in trying to make a demand, must be 
proved in order to recover from the indorser. But 
in an action against the maker this is not requi- 
site, for he is liable in any event. 

56. Though an indorser' s liability is condi- 
tional, the only thing to do to make his liability 
absolute is to demand payment of the maker at 
the specified place on the last day of the period 
for which the note was given, and to give due 
notice of lion-payment to the indorser. For, as 
the contract requires the maker to pay at maturity, 
a strict regard of duty, which is the life of com- 
mercial law, authorizes the indorser to presume, 
unless he has received a notice to the contrary, 
that the maker has paid his obligation. 

57. The notice is authentic information from 
the proper source that the paper has not been 
paid, and its object is to enable the party notified 
to take measures to secure himself against parties 
liable to him. It need not be, though it always 
is, in writing. Any information coming from 
th<!)se whose duty it is to give notice will suffice. 

58. The notice must be sent by the holder him- 
self, or by some one who has a real interest in the 
instrument, for the notice must assert that the 
holder intends to stand on his legal rights and 
to resort to the indorser for payment. And a 
bank that receives a note for collection, or as a 
security only, must follow the usual course 6f 
business and give notice of non-payment to th^ 
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indorser. But the holder may employ an agent 
to give notice for him, and very generally this is 
done by a notary public. In some states, but not 
in all, this is a part of his official duty. 

59. The holder need notify only his immedi- 
ate indorser, or only the indorsers whom he in- 
tends to hold. A very common practice is for the 
holder to notify his immediate indorser and to 
inclose the notices to him for the preceding in- 
dorsers, which he is expected to send to them in a 
similar manner. By doing this he fulfills his 
whole duty. He perfects his right to recover 
against all by properly notifying the last indorser. 
Another and very common practice is for the 
holder to give a direct notice to each indorser, and 
if it would ordinarily be received as soon as it 
would by regular transmission through all the 
parties, it is sufficient. In most cases, doubtless, 
the notice thus sent is received earlier. 

60. The notary, who is generally employed, 
usually sends a notice to each indorser if he 
knows where to send it; very often not all their 
addresses are known. The practice is becoming 
more common of indicating on the instrument 
where the notice shall be sent, and this is de- 
sirable. 

61. A notice of an indorsement by a partner- 
ship need not be sent to each member. Even 
after it has been dissolved a notice to one partner 
is sufficient to bind the other members. Persons 
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who own notes and bills jointly sometimes indorse 
them, and when they do they are not liable as 
partners. Consequently, a notice of the non- 
payment of such a bill to one will not discharge 
both. Each must have notice in order to be held 
for its payment. 

62. In sending a notice the mail can be used in 
some cases, but not in all. When the person who 
is to be notified resides in the same city as the 
notifier, then the notice must be served person- 
ally, or at his house, or place of business. It 
cannot be deposited in the post-oflBice. But a 
notice addressed to an indorser, deposited in the 
post-oflBice of the city where both the notifier and 
indorser reside, is now regarded as proper by fur- 
nishing proof that it was received in time. In 
many states the legislatures have authorized the 
use of the mail for this purpose. 

63. When the persons to be notified reside in 
different places from the notifier, even though the 
distance may be very short, but in an adjoining 
town or other municipality, or at such a distance 
as would render the employment of a special mes- 
senger expensive, the mail can be used. Much 
legal ingenuity has been expended in defining the 
precise boundary between personal and transmit- 
ted notice. A statute authorizing the sending of 
a notice through the mail in all cases would 
terminate this series of small legal puzzles. 

64. Many questions have arisen concerning the 
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post-oflBLce to which the notice must be sent. The 
law does not imperatively require that the notice 
be sent to the post-office nearest to the residence 
of the indorser, for this cannot always be known 
without considerable inquiry, delay and expense. 
If, therefore, in the absence of precise knowledge, 
the notice is sent to the post-office at the county 
seat of a county, this will suffice, ior if the in- 
dorser lives at a place nearer to another post-office, 
at which he usually receives his letters, the post- 
master will doubtless forward the notice to that 
office. Another rule has been established that is 
^reasonable and in most cases can be easUy applied. 
A notice may be sent either to the post-office 
nearest to the indorser' s residence, or to the one 
-at which his mail communications are usually re- 
ceived. 

65. A notice sent on Sunday is invalid, and if 
an indorser should receive it, he would not be 
bound, nor would the irregularity in the service 
be regarded as waived. 

66. A holder is not responsible for the receiving 
of a notice by the indorser. When the notice 
is properly prepared, directed and sent within 
the specified time, the holder has performed his 
whole duty to the indorser.* He is not an in- 
surer for its safe and regular transmission. 

* This rule does not cover the cases in which the mail is 
substituted for personal notice. In these, it must be shown 
that the notice was receiyed« unless a statute establishes a 
different rule. 
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67. There are occasions when notices need not 
be given. The first that may be mentioned is 
war, which stops the usual communication be- 
tween the parties. Thus, the seizing of mails be- 
tween Pittsburgh and New Orleans during the 
civil war was a valid excuse for omitting to send 
a notice of the dishonor of a bill. The insolvency 
of the maker does not dispense with the necessity 
of demand and notice of non-payment. 

68. There must be due diligence in notifying, 
otherwise the indorser is discharged. What this 
is depends on circumstances which must be ascer- 
tained, when they are disputed, by the jury. Tw« 
general rules have been established for determin- 
ing the time. If the person to be notified lives in 
the same town as the notifier, the notice must be 
given by the close of the next day after it is re- 
ceived. Therefore, a delay to send notice of the 
non-payment of a note on Friday until the next 
Monday would be too long. If the parties live in 
different places, the notice must be sent by the 
next practicable mail on the morning of the day 
after making the demand. If the mail closes at 
so early an hour that it is impracticable to forward 
a letter, one sent by the next mail will be in time. 

69. The time established for an indorser to 
notify his prior indorser is an entire day; and an 
agent for collection, who has indorsed a note or 
other instrument, must receive and give notice 
like any other indorser. 

12 
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70. Sometimes a mistake is made in dating a 
notice. Is the indorser then relieved ? The law 
is very strict. If the demand was made on the 
proper day and the indorser is notified that the 
demand was duly made, though the notice was 
dated the day afterward, the indorser will be held; 
but if the date of the notice sent to the indorser 
without any explanation shows that the notice 
was sent too eariy, he is relieved. The principle 
governing such cases seems to be that the indorser 
obtains his information from the notice. If this 
shows that the demand was too late he is relieved; 
if it was too early he presumes that the mistake 
will be discovered and followed by a new de- 
mand, and if it is not, he is relieved. But if the 
demand is made on the right day, ought not the 
holder to be permitted to show this and hold the 
indorser, unless he can show that he was injured 
by the mistake ? 

71. Thus much concerning notice. A few 
words may be said concerning the protest. The 
object of this is to have proof of the presentment 
and demand for payment, and that the parties to 
the instrument were duly notified. Protests gen- 
erally pertain to foreign bills of exchange and 
must be made only of them. As this is an easy 
and cheap method of furnishing evidence of these 
matters, the practice has become very general of 
protesting inland bills and notes that are not duly 
paid. Indeed, the custom to treat inland bills 
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and notes in the same manner as foreign biUs has 
become so universal that in common parlance the 
terms mean the taking of such steps as are re- 
quired to charge the indorser. For the same 
reason the word protest, sometimes employed in 
giving notice of dishonor to the indorsers of inland 
bills and notes, clearly implies a demand, non- 
payment and consequent dishonor of a bill or note 
in all cases in which a protest is necessary. 

72. A notary is sometimes disqualified from 
acting. If he is a shareholder in a bank, or a 
director, cashier, teller, clerk or other officer of 
the institution, he is forbidden from exercising* 
the duties of a notary in some states. In others, 
he is permitted to do so either by the common 
law or by statute. 

73. In many states the sending of notices is not 
an official duty of a notary, but it is in some of 
them. The notice may be sent by the holder, but 
if a notary public is employed to make present- 
ment, his employment includes the notifying of 
the indorser. And when the notice is duly certi- 
fied and is not contradicted or questioned, it is 
presumed to be legal. 

74. When an instrument is received by a no- 
tary to be presented and protested, the holder 
must put him in possession of the proper inteUi- 
gence for performing his duty. The notary must 
first make a demand on the party primarily liable 
at his place of buaineas within busioesa hours. 
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He must then give notice of the presentment and 
non-payment to the indorsees. 

75. What is a proper presentment and demand 
by a notary ? If he follows the usage, no more 
can be expected of him. For example, he is not 
required to go beyond the limits of a State in 
making a demand unless this is the usage. Notes 
are often made payable at a bank, and when they 
are, their presentment is sufficient if they are 
actually there at the proper time to be delivered 
to any one rightfully entitled to them by paying 
whatever may be legally due. 

76. A visit to the maker's place of business 
during business hours for the ptirpose of making 
a presentment, and which is closed, is equivalent 
to an actual presentment and demand. But a 
demand by a notary in the street of an acceptor 
of a bill is not a sufficient demand. It should be 
made at his place of business. 

77. A demand and notice of the lion-payment 
of a negotiable note may be waived on or before 
the day of maturity by the indorser, either orally 
or in writing, or by acts having the effect to mis- 
lead the holder and prevent him from treating the 
note as he would otherwise have done. Having 
waived this right, an indorser is put in the same 
position as though the protest had been made and 
a notice had been duly given to him. A drawer 
who promises to pay a bill, after full knowledge 
of the fact of an omission to make due present* 
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memt, thereby waives it and becomes bound, and 
his promise may be express or implied from cir- 
cumstances. The words, ** protest waived," are 
regarded everywhere as a waiver of both demand 
and notice. In one of the cases the court re- 
marked that a waiver of protest before the ma- 
turity of a note is a waiver of all the steps leading 
to it and includes demand and notice of non-- 
payment. 

78. The transfer of paper by indorsement after 
it has matured has not the same significance as 
a transfer before maturity. By such a transfer 
the indorser simply conveys his interest in the 
note or other instrument,, and the indorsee takes 
it subject to the same defense as might have been 
made had it remained in the possession of the 
payee. The reason is that its non-payment is a 
fact of so much importance that he should inquire 
why it had not been paid. 

79. The indorsee takes such a note on the credit 
ei the indorser, who is liable only on proof that a 
demand has- been made of the maker within a 
reasonable time, and immediate notice has been 
given of the default. He is as much entitled to a 
notice of demand and non-payment as an indorser 
before its maturity. 

80. Proifaifisory notes originate in two ways; 
they are issued either in payment of merchandise 
ot other property, or for the purpose of borrowing 
mo»ey (m them. Thoee whicb have their origin 



182 COMMEBCIAL LAW. 

in business transactions are called business or 
commercial paper; the other kind of note is 
known as accommodation paper. This is made 
by an agreement between the maker and payee, 
who is also the indorser, for the benefit of one 
of them. 

81. The maker's promise or undertaking is to 
pay his note to any holder at maturity. He is 
liable, except to the payee, like the maker of any 
other paper. The indorser promises, in effect, 
that if the maker does not pay his note at matur- 
ity, he will do so as soon as he has received due 
notice of the maker's failure to fulfil his promise. 
Very frequently accommodation notes are made 
for the indorser' s benefit, and when they are, he 
must pay them. In other cases, as the maker 
has received the proceeds, he is responsible there- 
for, and the indorser can recover from him when- 
ever he has been obliged to pay them. 

82. As accommodation paper is made for the 
purpose of borrowing money, it must necessarily 
pass into the possession of a third party. The 
indorsee acquires as good title, and in every re- 
spect his rights are as perfect, as those of the in- 
dorsee of commercial paper. The maker, there- 
fore, cannot successfully defend against the in- 
dorsee that he is not the owner, and gave no 
consideration therefor, or that he knew its real 
character. The indorsee is no more required to 
prove the consideration paid by him than he is in 
other cases. 
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83. An accommodation note given to a party 
for his use, without any restriction, can be pledged 
as security for a debt, and the maker is cut ofiE as 
completely from making defenses against the per- 
son to whom it has beeii pledged, as the maker of 
ordinary business paper is against the indorsee. 
Said an eminent jurist: *' He who chooses to put 
himself in the front of a negotiable instrument for 
the benefit of his friend must abide the conse- 
quence, and has no more right to complain if his 
friend accommodates himself by. pledging it for an 
old debt than if he had used it in any other way." 



CHAPTEE X. 

CHECKS. 

1. Additional marks or abbreviatiaDS donoi qiM^ a 

drawer's liability. 

2. The law presumes that a check is giyen in payment of 

a debt. 
When the giving of a check does not transfer a de- 
posit, the holder cannot sue "the drawee lot ih» 
amount. 

4. Cases in which a check does transfer a deposit 

5. A drawer may stop payment of his check. 

6. A check must be immediately presented. 

7. A check is not due until payment is demanded. 

8. If a drawer has no money his check is a fraud. 

9. If payment is refused the holder should protest the 

check. 

10. If this is not done the drawer is still liable unless he 

has suffered from the delay to present it. 

11. A check may be certified. 

12. A check drawn in an unusual manner should not be. 

13. Post-dated checks. 

14. Effect of clearing-house regulations concerning checks. 

1. As checks are the most common of all in- 
struments in commercial business, some princi- 
ples will be given relating to them in addition to 
those contained in the previous chapter. Like 
every other instrument, a check must be properly 

(184) 
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signed. The addition of the letters Fr. to a 
drawer's signature would not qualify his direct 
and personal liability. The law. would regard 
them as meaningless hieroglyphics. 

2. 'The law presumes that a check is given in 
payment of a debt, or for cash, and is evidence of 
the fact whenever the drawer had funds in the 
drawee's possesaiou. When cljiecks are taken by a 
creditor from his debtor received by the latter from 
another, the law presumes that they were accepted 
as conditional payment, and not as a satisfaction 
of the debt. And this presumption can be over- 
thrown only by clearly showing that they were 
accepted as cash, or that an agreement existed to 
receive them as unconditional payment. 

3. In nearly every state, a bank on which a 
check ig drawn is under no legal obligation to the 
holder to pay or to accept it, whether the maker's 
f nnds are sufficient ior this purpose or not. In 
the states especially of Illinois, South Carolina 
and Kentucky, the effect of giving of a check to a 
p^rson is to transfer the amount of the maker's 
depoait therein specified, and the checkholder can 
sue the bank for the same whenever payment is 
declined. But in the states where this rule does 
not prevail, the holder of a check cannot recover 
fjFom the bank on which it is drawn unless the 
institntion has accepted it. A bank should not 
delay long either to pay, or to accept, or to refuse 
payment. It i& not right to keep a check for 
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several days and then refuse to pay. While this 
is the most general rule existing between banks 
and checkholders, these institutions have well de- 
fined duties to perform for those who properly 
draw checks on them. Their orders must be ob- 
served; and if a bank should decline to pay a 
check drawn on a sufficient fund belonging to one 
of its depositors, without a justifiable reason for 
so doing, the institution would be liable for what- 
ever injury the depositor sustained in consequence 
of its action to execute his order or direction. 
For example, if a bank should decline to pay a 
check supposing that the maker's deposit was in- 
sufficient, when in truth it was ample, the insti- 
tution would be liable for the consequence of 
dishonoring his order, even though its conduct 
was founded on the mistaken calculations of a 
book-keeper. 

4. Though a check drawn in the ordinary form 
transfers no title to a bank deposit, it does effect 
a transfer whenever it is drawn for the whole 
amount due to the depositor. Then, indeed, the 
legal title is completely transferred on the delivery 
of the check even against the drawer; but if only 
a part is included in an order, it will not have 
that effect unless it is accepted by the drawee. 

5. A drawer may stop the payment of his 
check. This is usually done by giving a notice 
to the bank on which the check is drawn. After 
receiving such a notice^ it can only pay at its 
perlL 
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6. A check is designed for immediate presenta- 
tion. The holder, therefore, should present it 
for payment as soon as he reasonably can, and if 
he does not, he retains it at his own risk. Con- 
sequently, when a loss occurs in consequence of 
his negligence to present it, the check operates as 
payment. Delay in presentation, however, does 
not discharge the drawer unless he has been in- 
jured. Two rules have been established concern- 
ing thfe time for making presentation, that may be 
repeated: If the holder and drawer live in the 
same place, the holder should present the check 
on the day it is received or the folio wiilg day; and 
when it is payable at a different plac6' from that 
in which it was received, the check should be for- 
warded by mail on the same, or the following day 
for presentation.* If not thus presented or for- 
warded, the risk of the solvency of the drawee is 
assimied by the payee. 

7. A check is not considered due until payment 
is demanded, and in this regard differs from a bill 
of exchange or note, which is payable on a par- 
ticular day. Consequently, the receiving of a 
check a few days after its date from the payee 
does not, like the receiving of an overdue till, 
subject the holder to the objections that might 
have been raised by the drawer against the payee. 
A delay of two or three days is not enough to put 
the receiver on inquiry concerning the considera- 

* See Chapter IX, Sec. 47, p. 169. 
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tioH for which the check was given, nor subject 
him to defenses that might exist between the 
drawer and payee. Yet a check may be retained 
so long after its date without presentation as to 
cast discredit thereon; and when a check is pre- 
sented for payment in a discredited condition the 
drawee bank should not pay it, and if it does, the 
check cannot be charged to the depositor's ac- 
count. Again, when an overdue check is taken, 
this is done on the credit of the indorser, and is 
subject to the equities or defenses existing be- 
tween the original parties. 

8. The drawing of a check on a bank in whioli 
the drawer has no funds is a fraud, both on ihe 
person to whom it is given and on the bank. And 
the holder is also guilty of fraud should he pjje- 
sent it for payment, knowing that the drawer has 
no funds to pay it; and in such a case if it X9 
passed to the holder's credit and charged to the 
drawer, this is not payment and the holder can- 
not recover the amount from the bank. 

9. If payment is refused, the holder should 
protest the check and notify the drawer as well as 
ib€ indoraers, if there are any, whom he intends 
to hold for payment. If, however, the drawer 
has no funds in the bank at the time of drawing 
the dbeck, presentment and notice are excused. 

10. Nevertheless, the consequences of not pre- 
senting a check within the proper time and noti- 
fying the drawer if it is not paid, are not the same 
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m ^e jOonseq^ieEices to the drawer of a bill from 
ithe holder's neglect to present it at the 'proper 
time to the acceptor for payment. If this is not 
done by the holder of the bill, the drawer is dis- 
chaorged. His liaibility is the same as that of an 
indorser. He promises to pay if the biU is prop- 
-erlj presented to the acceptor and is not paid, and 
notice is given to him of the fact. But the drawer 
of a check is not discharged by neglect or delay to 
present it for payjment, unless he has been injured 
by the holder's remissness. He is still liable, 
•because he is the primary debtor, unless he can 
•show that he has suffered by the delay. The law 
^though presun^es that in some way he has been 
injured, and consequently the holder is obliged to 
prove that the drawer has not lost anything in 
order to recover the amount due. 

11. Checks are frequently certified. In doing 
t&istthe title to so much of the maker's deposit as 
is specified therein is transferred to the holder, 
who thereafter as a depositor having the same 
rights as any other. The holder of such a check 
ifihould present it promptly for payment, or he 
•must sustaifn the loss should the bank fail ; and if 
it should pay the amount of a certified check long 
;afterward8 to the original depositor, supposing 
that dihe .true owner had disappeared, though re- 
quiring a bond of indemnity from him, this would 
be an acknowledgment that it belonged to the 
other. 



idO OOMMSRCUti LAW. 

12. A cashier is authorized to certify only those 
checks that are drawn in the usual manner. A 
bank would not, therefore, be liable on a certified 
check containing an unusual stipulation. But 
when a cashier or other employ^ of a bank is 
authorized to certify the checks of drawers hav- 
ing sufficient funds, his transgression of instruc- 
tions will not relieve the bank from responsibil- 
ity to an innocent holder. 

13. Sometimes checks are post-dated; that is, 
on a later day than the one on which they were 
actually written. The object of thus dating them 
is to obtain delay in making payment, aB the 
drawer simply undertakes to have the money in 
the drawee's possession on the day specified. If 
a bank fraudulently pays an altered post-dated 
check before its true date, it cannot be charged 
against the drawer. In no case can such a check, 
if it is paid before the time specified, be charged 
to the drawer's account. 

14. If a rule exists among clearing-house banks 
that checks received through the institution for 
payment may be examined and returned by a 
specified time, entries of them made by the drawer 
of the receiving bank previously to that time, or 
cuts or other marks on the checks, will not prevent 
their return, or operate as an acceptance or pay- 
ment of them. 



CHAPTER XL 

GUARANTY. 

1. Whatisagoarantj? 

2. The promise must be to pay another's debt. 

3. What language must be used to describe a guaranty? 

4. It must be accepted. 

5. The claim must be presented against the debtor before 

proceeding against the guarantor. 

6. The limit of the guarantor's liability. 

7. When he can revoke his guaranty. 

1. A contract of guaranty is an acknowledg- 
ment or promise for another. An obligation is 
created to pay if the person who is guaranteed, 
called the principal, is unable to recover the 
money due from the debtor. He must, therefore, 
bring an action within a reasonable time after the 
maturity of his claim against the primary debtor, 
and duly prosecute the same, except in cases in 
which nothing could be recovered were the at- 
tempt made. 

2. By the statute of frauds a guaranty must be 

in writing. The promise to pay must be proved 

by clear and satisfactory evidence. But it is not 

always easy to decide whether a promise relating 

to the debt or liability of a third person is, or is 

(191) 
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not, such an one as the statute requires should be 
in writing. When the promisor's chief purpose 
is not to be responsible for another, but to serve 
his own purpose, his promise need not be in writ- 
ing, though the pnwais© in form is to pay the debt 
of another. 

3. What language ought to be used to describe 
a guaranty ? On one occasion Chief Justice Gib- 
son declared that warranty and guaranty signified 
the same tiling, *Hhe one usually, but not always, 
denoting a covenant in a conveyance, and the 
other denoting a parol promise. '' ''I hereby 
guarantee the payment of the within certifi- 
cate, '' is a guaranty; so is the form, "I hereby 
guarantee payment of the within note without 
protest." But **for a consideration received I 
hereby agree to become security for the faithful 
performance," etc., is a contract of surety. And 
an order, directing a person to give the bearer 
goods to a specified amount on the holder's ac- 
count, would render the person who gave it liable 
as a principal and not as a guarantor. A stipula- 
tion in an agreement for the sale of goods, that a 
part of the purchase money shall be paid in 
"good notes," is no guaranty of the solvency of 
their makers. 

4. To become binding a guaranty must be ac- 
cepted, and notice of the acceptance must be given 
to the guarantor unless the act of guaranteeing is 
followed by an immediate acceptance. Likewij^e, 



a guarantor of future credit is entitled to notice 
from the party giving the credit that he has been 
accepted, unless the creditor's offer and the guar- 
antor's acceptance are at the same time. But a 
direct promise to guarantee future indebtedness 
does not require an acceptance. For example, a 
guaranty of existing and future indebtedness, 
*' unconditionally at all times,'' and a promise to 
sign a note for a purpose that is mentioned. 
Another guaranty of this character requiring no 
notice was thus expressed: *'If A purchases a 
case of tobacco on credit, I agree to see the same 
paid in four months." And on another occasion 
the guarantor wrote: *' Give A a little more time 
and I will see that you get your money." 

5. The law implies the due prosecution of the 
claim against the debtor by the party holding the 
guaranty, and his failure to collect of him, before 
he can call on the guarantor. In other words, 
before the creditor can enforce his guaranty he 
must show that he has exercised due diligence to 
obtain payment from the principal. Whether he 
has been reasonably diligent or not is a question 
of fact that must be determined like any other 
whenever it arises. 

6. A guarantor cannot be held for a larger 
amount or longer time than the original debtor. 
When his liability ceases so does that of his guar- 
antor. Nor can his liability be extended in any 
manner without his consent 

13 
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7. Often, but not always, a guaranty can be 
revoked. If it relates to an unfinished transaction 
this cannot be done. Nor can a guarantor do so 
when he has received a consideration for guar- 
anteeing which he retains. An illustration may 
be given of this principle. If a person has guar- 
anteed the payment of goods to a specified amount, 
and after a portion has been delivered desires to 
revoke his guaranty for the remainder, he can do 
so unless he has been paid for guaranteeing the 
entire amount. There may be cases in which 
he could not do this even without regard to the 
consideration paid to him. If a seller, for ex- 
ample, relying on a guaranty, had ordered goods 
specially, and was liable for them, he could insist 
on delivering them and require the guarantor to 
fulfil his contract. 



CHAPTER Xn. 

SURETY. 

1. The distinction between a guarantor and a surety. 

2. The distinction is sometimes difficult. 

3. A surety ought to know the nature of his undertaking. 

4. A creditor is not required to give a surety notice of 

non-payment 

5. The note must be due before a surety can give notice 

to collect it. 

6. The notice should be in writing. 

7. When a notice has been given the creditor should not 

delay to collect. 

8. If more time is given to the debtor the surety is dis- 

charged. 

9. The rights of parties to a security given for the surety's 

benefit. 
10. Liability of a surety incurred through an agent. 

1. The contract of suretyship is an original 
undertaking, and the person who guarantees or 
becomes a surety is called by that name, while 
the person for whose benefit the contract is made 
is called the principal. The surety is bound to 
the full extent of the principal's liability. The 
contract of a surety m one respect is similar to a 
guarantor's, but differs from that of an indorser. 
The latter undertakes to pay after he has r§-r 
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ceived notice of a demand and non-payment by 
the maker, while no demand and notice are re- 
quired to hold a guarantor or surety. But a 
guarantor's liability does not become absolute 
until the creditor has exhausted legal means to 
collect of the debtor; while a creditor to whom 
one has become a surety is not obliged to resort to 
any legal means against the debtor, unless he is 
notified to do so by the surety, to establish his 
right to proceed against the surety himself. It is 
true that the creditor usually seeks to collect first 
of the debtor, but, instead of doing so, he may 
proceed against the surety. This a guaranteed 
principal cannot do except in those cases in which 
nothing could be recovered from the debtor, for 
the law does not require him to prosecute a use- 
less action. 

2. While there is a difference between the liabil- 
ity of a surety and that of a guarantor, it is not 
always easy to determine by the agreement which 
liability is assumed. On one occasion the owner 
of a. judgment ** guaranteed payment thereon in 
one year from date.'' He was regarded as a 
surety, and as the time of payment was extended 
without his consent he was discharged. On an- 
other occasion the indorsement on an order, "I 
hereby become security for C for the fulfillment of 
the within obligation," created a contract of 
suretyship. Again, by the following indorsement 
the signer was declare4 U^tble as a surety, "I 
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hereby acknowledge to be security for the within 
amount of $5000 unless satisfactorily paid by W. 
A." So were the following indorsements: ^'I 
will see the within note paid;" '* guarantee pay- 
ment when due;" ^^ agree to its terms." The 
promise or contract of suretyship must be in writ- 
ing to comply with the statute of frauds. 

3. A surety ought to understand the nature of 
his undertaking, and if a note is taken to a per- 
son to sign in that capacity, which is irregular in 
form, he should make inquiry concerning the 
prior parties and the purpose of it. If he does 
not, he cannot ask to be relieved therefrom should 
one of the makers who had signed it by miiitake 
be subsequently released. Nor can a surety on a 
note be relieved from liability to the holder who 
has taken it for a valuable consideration by show- 
ing that his instructions relating to the completion 
of it were not followed, for as the surety has 
created confidence by putting the note, though in- 
complete, into the debtor's hands, he must suffer 
the loss that befalls an innocent party. 

4. A creditor is not required to give notice to 
his surety of the non-payment of the note at its 
maturity, nor to display any diligence in recover- 
ing from the debtor before proceeding against the 
surety himself. Consequently a surety is not dis- 
charged by the creditor's omission to bring an 
action against the principal debtor. But if a 
surety, or one properly authorized for him, gives 
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his creditor a positive and clear direction to sue 
the principal debtor at a time when the debt can 
be collected, which is diregarded, the surety will 
be released. 

5. The note or other obligation must be due 
before the notice can be given. A notice, there- 
fore, by a surety on a note not yet due that he 
will not remain responsible if the holder does not 
sue the principal debtor as soon as the debt be- 
comes due, or that he must get other security, 
will not discharge the surety. 

6. Formerly, the notice need not be in writing, 
though this was always regarded as better evi- 
dence, but in some states a statute has been 
enacted requiring a written notice. 

7. When a creditor has been notified, he must 
not only begin his action against the principal 
immediately, or without any unnecessary delay, 
but must prosecute it with all reasonable dili- 
gence. So long as a creditor is not notified, his 
silence can never affect his remedy against the 
surety. Mere forbearance or delay, however in- 
jurious to the surety, will not discharge him. 

8. If, for a consideration, more time is given to 
the principal debtor to pay, without the surety's 
consent, who is thereby prevented from proceed- 
ing against the debtor, he is discharged. A surety 
often escapes through the creditor's forgetful- 
ness or disregard to obtain his acquiescence to 
an extension of the time of payment given to the 
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debtor. Doubtless in most cases a surety would 
readily consent, but he is not asked, the extended 
time expires, the debtor does not pay, and the 
surety is released. 

9. Having shown the nature of a surety's un- 
dertaking and when he is discharged therefrom, 
we shall next consider the rights of parties to the 
security often given to secure a surety. And first, 
a security held by a principal who is paid by the 
surety passes to him for his protection. If, for 
example, a mortgage has been given to a creditor 
as security who is paid by the surety, he is en- 
titled to the mortgage. Again, a creditor is en- 
titled to the security held by a surety for his in- 
demnity, or for the payment of his debt, even 
though he may not have known of it at the time. 

10. Sometimes the obligation of a surety is 
incurred by the request or solicitation of an agent. 
Whenever this is done and the surety pays the 
debt for the principaFs benefit, he is answerable 
to the surety. And if the secretary of an associa- 
tion has induced a person to become a surety on 
a note, it cannot repudiate the secretary's author- 
ity and yet retain the benefit of his act. 
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1. Many questions may arise concerning the 
mode of making payments. What is a legal pay- 
ment, and how can it be made? Parties may 
agree to any mode of payment they please, and 
agreements are often made by them. The amount 
may be paid in money, or by a bill or note. 
Unless an agreement is made, the only payment 
known to the law is cash. This a debtor must 
pay when it is due, or at least he must tender the 
amount due to his creditor. 

2. What is meant by tendering payment ? It 
means the offering to one's creditor in legal money 
the amount due to him. Not every kind of money 
can, be used in making a tender. First of all, 
cash can be used for this purpose, by which is 
meant gold or silver. 

3. Silver coins, except the dollar, are a legal 
tender only to the amount of five dollars, and the 
minor coins, the five and one cent pieces, to the 
amount of twenty-five cents. There are many 
kinds of paper money, national bank notes, 
United States notes, silver certificates and gold 
certificates. Only one kind can be used in mak- 
ing a tender in all payments — ^the notes issued 
by the United States government, and commonly 
called legal-tender notes. National bank notes 
are a legal tender to the government, but cannot 
be legally tendered in payment of a debt by one 
individual to another. 

4. Why has not a national bank note the same 
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legal tender power as a United States note? The 
answer is, because Congress has declared what 
notes shall be a legal tender and what not. As 
none of the notes issued by the national banks are 
legal-tender notes, a creditor can refuse to take 
them, and if such notes are tendered to him, and 
he declines to receive them, the law does not con- 
sider that any money whatever has been tendered 
to him. The law must be followed in making a 
tender of money. If it is not, if the proper kind 
of money is not selected and used for this pur- 
pose, then the law regards a debtor as not having 
offered to pay his debt: and if his creditor should 
sue him for the amount he could not claim or 
defend that he had paid it, or made a legal effort 
to pay it. 

5. Whenever a debtor has offered to pay his 
debt in lawful money, such as the law regards as 
a legal tender, then his creditor, should he sue for 
the amount, could not recover the costs of his 
suit, but simply the money that was offered or 
tendered to him. This is why it is needful to be 
so particular in tendering the proper kind of 
money. One may ask, is not a national bank 
note for five hundred dollars worth as much as a 
United States note of a similar denomination? 
Unquestionably, but if one desires to tender pay- 
ment of his debt he should use United States 
notes, because the law recognizes them as a proper 
kind of money for discharging a debt, while bank 
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notes are not thus regarded. A tender, therefore, 
of national bank notes would be useless. 

6. Generally, if a tender be refused for any 
specific reason, the creditor cannot afterwards take 
advantage of any informality to which he did not 
object at the time the tender was made. A tender 
may be made of a larger sum than is due, but if 
the debtor should require a repayment of the bal- 
ance, the tender would not be good. Further- 
more, there must be no condition at the time of 
making a tender, not even that it shall be received 
as the full amount due, nor can a receipt in full 
be demanded, but a receipt for the amount ten- 
dered or paid may be. 

7. A lawful tender and payment of the money 
into court is a good defense for a debtor whenever 
he is sued. In other words, if he should tender 
the money, and it should be declined, he might 
pay it to a proper officer of the court; and if he 
did so and afterward was sued, having fulfilled 
his whole duty to the creditor, nothing could be 
recovered. The creditor, however, might break 
down this defense by proving, if it were the fact, 
that after the money had been thus paid to the 
officer, he demanded it of the debtor, who refused, 
as he ought not to have done, to pay. 

8. A note or check given for a bill or other 
obligation is not an absolute payment. It is of 
no higher character than the note itself, which is 
not money. Again, if a note has been given after 
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the accounts between two parties have been set- 
tled, it is evidence of the settlement, but is not 
payment of them. But in every case it is pay- 
ment if the parties agree that it shall be. Unless 
such an agreement is made, the note or check is 
conditional payment only, and remains so until 
the note or check is paid. When this happens, 
then the bill for which the note or check was 
given is regarded as paid, but not before. 

9. Whether the note, check or other instrument 
is to be considered as payment or not is a question 
of intention. Unless this is clearly proved the 
instrument does not operate as payment. 

10. When the note of a third person is trans- 
ferred to a creditor, is this payment of the debtor's 
debt? It is presumed to be payment when this 
is understood by the parties by giving the debtor 
credit for the amount. When a debtor indorses 
such a note, his liability is simply that of an en- 
dorser, and he can be held liable only in that 
capacity. 

11. A check is often given in settlement of an 
obligation. When it is, the receiver has a distinct 
duty to perform. He should present it within a 
reasonable time to the bank on which it is drawn 
for payment. If this is not done, and the bank 
should fail, the person holding it would be the 
loser. The debtor has given him an order on a 
bank in which he has money, and it is the credit- 
or's duty to collect it in a reasonable time, llie 



PAYMENT. 906 

debtor should not always be liable for the money, 
and if the creditor is negligent in not collecting 
the order or check, there is no reason why the 
debtor should continue to be bound for the 
amount.* 

12. When the check or note thus given is not 
paid on due presentation, the creditor can collect 
the original debt if he desires, as this remains 
against the debtor as though no note or check had 
been received. 

13. If one owes several debts to his creditor and 
makes a general payment, the question sometimes 
arises how shall the money be applied. First, the 
debtor can designate how it shall be, and if he 
does not, then the creditor can apply it to what- 
ever debt he pleases; if he makes no application, 
then the law has established some rules on the 
subject that may be briefly given. These are, 
first, if the debts bear interest and none has been 
paid, the money must be applied first to that and 
then, if a balance remains, to the principal. If 
there are several items, the money must be ap- 
plied to the oldest. Again, if there are several 
claims secured in different ways, the law applies 
the money to the oldest secured claim ; and if a 
surety is holden on one of them, he may insist on 
the application of the money to the oldest claim, 
and should this be the one on which he is liable, 

*See Sec. 6, p. 187, for the rules relating to the time when 
checks must be presented for payment 
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and the amount be sufficient, he would be dis- 
charged. The money will not be appropriated in 
the way most advantageous to the creditor to the 
loss or injury of a surety; on the other hand, he 
cannot require a general payment to the last debt 
on which he may be holder regardless of the in- 
terests of the creditor. 

14. The application by a bank of funds in its 
possession belonging to the maker of a note pay- 
able there, may next be considered. When his 
note matures and no other party is liable thereon, 
the institution may exercise its discretion in ap- 
plying them. It may take the risk of collecting 
the note and permit the depositor to withdraw his 
deposit. Whenever the deposit is trust money, 
though deposited in an individual name, and this 
is known by the bank, it cannot be applied to the 
payment of the depositor's obligation. 

15. If the note has been indorsed or guaranteed, 
the bank has no discretion, and must apply the 
maker's deposit on his obligation, though a ne- 
glect or mistake to do so does not relieve the 
maker from payment. This is quite similar to 
the rule that requires a creditor who has the 
means for paying his debt to apply it in this 
manner. The note is in effect a draft or order on 
the bank in favor of the holder and discharging 
the indorser. This rule, however, does not apply 
to a bank when a note payable there is presented 
after its maturity. Its payment is not required for 
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the protection of the indorser. If, therefore, no 
application of the depositor's money is made, the 
indorser is not discharged. Generally, a bank 
declines to pay a note that is presented overdue, 
but no prohibitory rule against doing so has been 
established except in those states, a few in num- 
ber, in which a bank is forbidden from paying 
the notes of its depositors without specific direc- 
tion.* 

16. When a depositor has made a special ap- 
plication or appropriation of his deposit and has 
notified the bank of his action, it cannot charge 
off a note against his deposit, for a man may do 
what he will with his own so long as he retains 
control over it. 

17. Again, if the maker's deposit is insufficient 
for this purpose must the bank apply it in part 
payment of his obligation? Perhaps the same 
rule should be applied to a note that is applied to 
a check, the deposit can be paid whenever the 
holder is willing to receive the same. 

18. The next question to be considered is, 
where shall payment be made? In promissory 
notes the place of payment is often mentioned. 
If the maker of the note is at the place mentioned 
during business hours of the day of payment and 
the creditor is not present, all persons who have 
indorsed it are discharged, but the maker will 
remain liable. Thereafter the debt will be re- 

*See 1 Dan. on Neg. Inst., Sec 3266 for i^athoritiee. 
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garded as payable at the payee's residence, or 
wherever he may be found by the maker. The 
maker's liability is the same as it would be on a 
note payable on demand, having no place of pay- 
ment specified. If no place of payment is men- 
tioned, payment must be made at the residence 
or place of business of the creditor. It is not the 
creditor's duty to find his debtor and demand 
payment; on the other hand, the debtor must 
find the creditor and pay him. 

19. Next we may inquire to whom paymait 
may be made. First, we remark, to an attorney 
who is employed to collect the debt. This, how- 
ever, does not necessarily justify payment to the 
attorney's agent. Secondly, payment may be 
made to any agent of the creditor who is author- 
ized to receive payments in the ordinary course of 
business, or to a person who appears to be author- 
ized to do the creditor's business, who has his 
papers, and whom the creditor permits to assume 
such appearances. Thirdly, payment may be 
made to a trustee, or to one of several executors. 
Fourthly, payment may be made to one of several 
partners. Payment may be safely made to one 
even when the other partners have forbidden the 
debtor to pay him. 

20. What is the effect of part payment? If 
this is done before a debt is due and received by 
the creditor by agreement that it shall be in full 
discharge, it is effective. The receipt also of 
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something beside money in satisfaction of a debt, 
though apparently inadequate in value, is a good 
pa3ntnent. So is the acceptance of a new security, 
though for a less amount, if this is agreed to be 
in full payment of the debt. 

21. Again, when a part of a debt is only paid 
in money and the creditor gives a discharge 
under seal of the whole debt, he cannot collect 
the balance. In some states it has been ques- 
tioned whether, if such a discharge or receipt is 
given without a seal, the debt is paid. The 
reason is tliat a payment of only part of the 
money cannot properly be deemed a consideration 
for the discharge of the whole debt. But a re- 
lease or a receipt therefor under seal by the cred- 
itor, even though it be of a part, for the whole, 
will be effective; and in some states, even though 
the receipt is not under seal, it discharges the 

debt 

14 



CHAPTER XIV. 

INTEREST. 

1. What is iisury. 

2. Modification or repeal of iisury laws. 

3. Penalty for taking more than the legal rate. 

4. The tendency is to diminish the penalty. 

5. Doable ground on which interest may be demanded. 

6. On what debts interest is allowed. 

7. The same subject. 

8. When interest begins on a note payable on demand. 

9. Modes of escaping usury. 

10. Notes purchased. 

11. Difference between discount and interest 

12. The legal rate when parties live in different places. 

13. What rate can be collected when no place of payment 

is specified in a note. 

14. Interest on notes and other obligations paid in install- 

ments. 

1. Interest means the payment of money for 
the use of it. In most civilized coimtries this is 
regulated by law. It declares how much money 
may be paid and received for the use of money, 
and is called legal interest. If more is paid, or 
an agreement is made to this effect, it is called 
usurious interest. By interest, therefore, is com- 
monly meant legal interest, and by usury, usuri- 
ous interest. Formerly the regulations concem- 

(210) 
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ing the rate of interest were more strictly enforced 
than they are at the present time. In the early 
centuries the church was opposed to the payment 
of interest, for it was contended that as money had 
no earning power, nothing ought to be paid for 
its use. The fallacy in this reasoning was long 
ago discovered. Money is borrowed for the pur- 
pose of doing something with it, buying goods, 
building houses and the like, and in these uses of 
money there is a very distinct gain to the bor- 
rower. Consequently, he may be justly required 
to pay for the use of it. 

2. One consequence is that the laws on the 
subject of usury have become greatly modified vol 
aU the leading countries of the world. Many, 
have contended that there ought to be no legal 
regulations whatever on the subject, and that 
lenders and borrowers ought to be as free to make 
bargains concerning the use of money as they are 
in selling com, potatoes or other commodities. 
Why should the law fix the reward to be paid for 
the use of money, while the law is silent concern- 
ing all other things? This view has spread so 
widely that the laws have been greatly modified 
of late years in this coimtry in the direction of 
permitting persons to make whatever contracts 
they please. In some states the laws have been 
entirely repealed. In New York, for example, 
borrowers and lenders are free to make the rates 
on sums exceeding five thousand dollars, while on 
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smaller loans a maximum rate still exists bevond 
which the parties are not permitted to go. This 
law is enacted, or supposed to be, in the interest 
of the borrower. In some states savings banks 
only are restricted in lending money. Connect- 
icut furnishes an example of this kind. Every- 
where a rate is fixed by law that must be paid 
whenever an obligation bears interest and the 
parties themselves have fixed no rate. 

3, When more than the legal rate is taken, as 
both are parties to the transaction, neither ought 
to suffer in consequence of the conduct of the 
other. This feeling has become so general that 
only now and then does a borrower attempt to 
enforce the law against the lender. He well 
knows that public sentiment is opposed to him, 
and cases are occurring constantly in which higher 
rates are paid than are permitted by law. Neither 
party, however, supposes that advantage will be 
taken of the law to recover the excess of interest 
or other penalty incurred by the lender, and the 
occasions are rare, indeed, in which an appeal to 

the law is ever made. ! 

4. The tendency of the law has been to dimin- 
ish the penalty for taking usury. There was a 
time when the lender forfeited all the interest as 
well as the principal whenever he made a loan of 
a usurious character. Now, the penalty, in most 
states where a usury law exists, is only the for- 
feiture of the interest, or of the excess beyond the 
legal rate. 
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6. Interest may be due and demanded by a 
creditor, either because the debtor has agreed to 
pay it, or because the creditor has sustained a 
loss for withholding money that is due. Indeed, 
it is a well-known rule of law that whenever 
money is withheld which is clearly due, the debtor 
is regarded as having promised legal interest for 
the delay. The usage of trade and the customary 
course of dealings between parties have great in- 
fluence in these matters. Thus, in New York 
the courts long ago decided that when a buyer 
knew that it was the uniform custom of the seller 
to charge interest on articles sold or manufactufed 
by him for a certain time, he could charge in- 
terest on them. 

6. In general, interest is allowed on a debt that 
is due by a judgment of a court; and on a settled 
account from the day of settlement; on goods sold 
from the time of the sale, if no credit has been 
given, and if there has been, then from the day 
of expiration of the credit; for rent from the time 
it is due; also for money paid to another or lent 
to another, from the time of paying or lending it. 

7. Many questions have been raised with re- 
spect to the collection of interest on various kinds 
of debts. Besides those mentioned, a few others 
may be noticed. For example, a city is not 
liable for interest on its bonds after they have 
matured if it has provided the funds to meet them 
at maturity. It is not required to seek the holder 
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and tender the money to him. On the other 
hand, it is his duty to demand payment when the 
obligation expires. If he does not do so, there is 
no reason why the city should be required to pay 
anything in the way of continuing interest. 

8. It sometimes happens that money is due, 
but is not payable, and when this happens inter- 
est does not begin until the money is demanded. 
Thus if a note be on demand, the money is 
always due, but it is not payable until the holder 
demands it, and therefore it does not draw inter- 
est until he has demanded payment. But when 
a note is payable at a certain time, or after a cer- 
tain period, it carries interest from that time, 
whether it is demanded or not. 

9. There is no special form or expression neces- 
sary to make a bargain usurious. Formerly, 
when the usury laws were more generally enforced 
than they are now, there were various methods 
adopted for evading the law. One of the most 
frequent ways in borrowing from banks was to 
agree that a considerable portion should remain 
on deposit. Of course, the effect of this was 
really to borrow a much smaller sum than that 
on which interest was paid. It was very diflScult 
to trace usury in this proceeding. Another com- 
mon way was to solicit a loan through another 
person to whom a commission was paid that was 
divided between the solicitor and the lender. In 
this way the lender received a larger sum for the 
use of his money than the rate of interest specified. 



10. Often this question was raised when notes 
had been sold to a third party. Of course, the 
owner of a note had a good right to sell it for such 
a price as he pleased, and when this was done in 
good faith, in other words was a real sale, there 
was no taint of usury in the transaction. But 
sometimes a sale was made merely for the pur- 
pose of obtaining a higher rate of interest than the 
legal one, and then the transaction was tainted 
with usury. Usually if any person makes his own 
note and sells it for what he can get, this, though 
a sale in appearance, is in fact a loan. And if the 
apparent sale is for such a price that the seller 
pays more than legal interest; in other words, if 
-the note bears interest and is sold for less than its 
face, or is not on interest and more than interest 
is discounted, then the transaction is usurious. 
In the one case the transaction is legal and proper; 
in the other it is not. 

11. It may be remarked that banks, in dis- 
counting notes, do not actually discount them, 
but simply collect interest on the money loaned 
in advance. In discounting a note such a sum is 
given to the borrower as will, at the end of a 
specified period, at an agreed rate of interest, 
amount to the sum he is to pay at the end of that 
period. Suppose one wished to have a note dis- 
counted for a hundred dollars at a bank, payable 
in one year from date, what would the bank do ? 
If the legal rate was six per cent., the bank would 
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return $94.00 to the borrower, expecting, at the 
end of the year, that he would pay one hundred 
dollars. Suppose the bank should agree to dis- 
count the borrower's note for that period at six 
per cent, interest, what would the borrower re- 
ceive ? Something more than $94.00, for the rea- 
son that this sum at six per cent, would not 
amount to one hundred dollars at the end of the 
year. The bank must give him $94.34, for the 
reason that this sum at six per cent interest would 
only amount to one hundred dollars at the end of 
the period. The taking of interest, however, in 
advance, although it is not true discount, for a 
long period has been regarded as legal The 
question was raised in the courts of New York in 
the early part of the century, and was thus de- 
cided. 

12. With respect to the rate of interest, the rule 
prevails everywhere that the parties may contract 
for the rate that prevails at the place where either 
party resides. Thus, if a lender resides in Ohio, 
where the legal rate is six per cent., and the bor- 
rower lives in Iowa, where the legal rate is eight 
per cent., a contract would be legal specifying the 
higher rate of interest.* 

^If a bill or note bears usurious interest both by the law 
of the place where it was made and of the place where it was 
payable, the legal consequences of disregarding the law of 
both places to be visited on the offender are those of the 
place where the instrument was made. Again, it cannot be 
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13. A note not made payable anywhere is pay- 
able at the place where it was made, and bears 
the rate of interest established by the law of the 
place of its birth. Generally a note is made pay- 
able at a particular place, but not always. When 
an omission occurs, then this rule should be ap- 
plied to determine where it is payable, and also 
the rate of interest that must be paid. 

14. When a note, bond or other security is paid 
in installments, the interest may be computed in 
three ways. One way is to compute interest on 
the whole sum to the day of payment, and also 
on each installment from the time it was paid to 
the day of making the final payment; and the 
difference between "the installments paid and the 
interest thereon, and the principal sum and inter- 
est on it, is the amount due. Another way is to 
compute interest on the whole sum to the time of 

• 

made payable in a particular place, where the rate of interest 
18 higher than in the place where it was made, merely for the 
purpose of evading the nsnry law. In the case of Akers v. 
Demond, 103 Mass. 324, Mr. Justice Wells remarked : '' It 
has often, been held in states where restrictions upon the rate 
of interest are maintained, that it is not usury to charge upon 
negotiable paper whatever is the lawful rate of interest at the 
place where the paper is payable, although greater than the 
rate allowable where the negotiation takes place. But if the 
paper is so made for the purpose of enabling the larger rate 
to be taken, or the greater rate is received with interest to 
evade the statutes relating to usury, and not in good faith, it 
is held to be nsary." 
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the first payment and add this to the principal, 
and then deduct the instalhnent ; repeating the 
operation whenever an instalhnent is paid until 
the time of final payment. The objection to Hiis 
way is, if an installment is not equal to the inter- 
est earned and computed on the principal sum at 
the time of paying the installment, interest there- 
after is earned and computed on interest, and the 
creditor therefore receives compound interest. To 
obviate this objection, the third way is to compute 
the interest on the principal sum from the time 
when interest became payable to the first time 
when a payment or payments with the interest 
computed on them shall equal or exceed the in- 
terest due on the principal. Then this sum 
is deducted therefrom, and future interest is com- 
puted in the same manner as before. By this 
way payments are appUed first to reduce the in- 
terest, and secondly, to diminish the principal of 
the debt; and the creditor does not receive com- 
pound interest. Many, if not all the states, by 
statute have established a mode of computing in- 
terest on obligations paid by installments. 
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3. Special regulations. 
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27. Recovery of freight-money after the sale of a ship and 

the beginning of a voyage. 

28. To earn freight-money the voyage must be legal. 

29. The shipper or consignee cannot abandon the goods. 

30. The law relating to passage money. 

31. The letting of a ship. 

32. Nature of a charter-party. 

33. What the hirer may do with a ship. 

34. The voyage may be double and the liability in such a 

case for freight-money. ' 

35. Time and demurrage. 

36. For what demurrage is due. 

37. How the contract may be dissolved. 

38. The navigation of a ship. 

39. Beyond his ordinary authority a master can act only 

from necessity. 

40. A master may substitute another for himself. 

41. He has nothing to do ¥rith the cargo. 

42. The owner is not responsible for the wrong-doings of 

the master. 

43. Liability for collisions. 

44. Seamen. 

45. Their lien for wAges. 

46. Provisions; when double wages are g^ven. 

47. How their complaint of the ship's unseaworthiness is 

treated. 

48. A ship must have a medicine chest. 

49. A seaman's right to be brought back. 

50. The rights of persons who repair and furnish supplies. 

1. A ship is personal property, and her owner- 
ship and transfer are regulated iti this country by 
rules similar, in some respects, to those that ap- 
ply to real property. The Federal constitution 
authorized Congress to enact laws for regulating 
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commerce. Accordingly, in 1792 an act was 
passed for registering the names of the owners of 
ships and for navigating them. 

2. By this act an American vessel may be reg- 
istered in the custom house. The law does not 
say that a ship must be registered, but the disad- 
vantage of not doing this is so great that all ves- 
sels are registered. The ships that may be regis- 
tered are those built within the United States and 
that are owned wholly by citizens, as well as some 
others that need not be mentioned. No ship can 
be registered if the owner or a part owner resides 
abroad, although he is a citizen, unless he is a 
consul of the United States, and an agent for, or 
partner in an American mercantile house. The 
master must also be a citizen of the United States. 
The law also declares that if the owner or part 
owner is a naturalized citizen and resides in the 
country whence he came more than a year, or in 
any foreign country more than two years, the ves- 
sel cannot be registered unless he is a consul or 
public agent of the United States. But a ship 
that has lost the benefits of registry by the non- 
residence of an owner may be registered anew if 
she becomes the property of a resident citizen by- 
actual purchase. 

3. Sometimes Congress by special acts permits 
the registration of a vessel as an American ship 
that has become so by purchase. If a registered 
American vessel be sold or transferred, the certifi- 
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cate of registratioa must be delivered up or the 
vessel is forfeited. As soon as a registered vessel 
arrives from a foreign port her documents relating 
to ownership, freights, etc., must be deposited 
with the collector of the port to which she has 
come, and the owner or master must make oath 
that the register contains the names of all persons 
who are then the owners of the ship, and at the 
same time report any transfer that has been made 
within his knowledge since the registry was made, 
and also declare that no foreigner has any interest 
in the ship. If a register were issued fraudu- 
lently, or with the knowledge of the owners, for a 
ship that was not entitled to one, it would be void 
and the ship would be forfeited. If a new register 
is issued, the old one must be surrendered. If a 
Bhip is transferred while at sea, the old register 
must also be given up, and all the requirements 
of law concerning registry must be fulfilled within 
three days after her arrival at the home port. 

4. Exclusive privileges at various times have 
been granted to registered vessels of the United 
States. A ship that is not registered nor licensed 
can sail on no voyage with the national protection. 
If she engages in foreign trade or the coasting 
trade, or fisheries, she may be forfeited, and if 
she has foreign goods on board must also pay the 
tonnage duties that are levied on foreign ships. 
It may be remarked that every ship engaged in 
honest business, belonging to a civilized people, 
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has regular papers showing her nationality, unless 
they have been accidentally lost. 

5. The statute relating to registration also pro- 
vides how a vessel may be transferred. Whenever 
a sale or transfer is made, there must be an instru- 
ment in writing of the nature of a biU of sale. A 
mere oral transfer, even though there was a valu- 
able consideration, and followed by possession, 
would give the transferee no right to claim a new 
registry setting forth his ownership. By a statute 
passed in 1850, no bill of sale or other conveyance 
is valid, or affects any person except the sdler, 
unless it is recorded in the office of the collector 
of customs where the vessel is registered or en- 
rolled. As a ship is personal property, the trans- 
fer should be accompanied by a delivery of pos- 
session. Actual delivery is impossible where a 
ship is at sea. In such a case, possession should 
be taken as soon as possibla 

6. By the word ship, and still more by the 
phrase, ship and her appurtenances, or apparel, 
or furniture, everything passes connected with a 
ship and that is on board of her and fastened to 
her that is usual and needed for her navigation or 
for her safety. 

7. Sometimes when a ship is building, pay- 
ments are made by instaUments. If sums are 
paid from time to time that are deemed equivalent 
to the labor and materials used, the person thus 
paying is regarded as the purchaser; and if she 1$ 
lost afterward, he is the loser* 
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8. Two or more persons may become part- 
owners of a ship in either of three ways. They 
may unite in building her, or may join in pur- 
chasing, or each may purchase his share inde- 
pendently of the others. In either case their 
rights and obligations are the same. If the reg- 
ister does not designate the proportions owned by 
each one, they are presumed to own the ship in 
equal shares. 

9. Part-owners are not partners, but a ship may 
be owned in such a manner as to constitute all of 
the owners partners, and then the law relating to 
partnership will apply to the management of the 
ship. A part-owner may sell his share at any 
time to any one; and if he dies, his share goes to 
his representatives and not to the other part- 
owners. 

10. A majority of them may generally manage 
and direct how the vessel shall be employed; but 
a proper court may interfere and do justice be- 
tween them and prevent any part-owner from in- 
juring the others. A part-owner, however, in the 
absence of the rest, may manage the ship both for 
himself and for them, and the contracts that he 
may make relating to its employment or care will 
bind the others. In general, every part-owner is 
liable for all the repairs of his ship, or for neces- 
saries that are supplied in good faith. It, how- 
ever, a credit was given, or intended to be given 
to a part-owner personally, the others cannot be 
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held therefor. If goods are charged to a ship, or 
to a ship and owners, this would tend strongly to 
show that it was the intention of the person who 
supplied them to do so on the credit of all the 
owners. If, on the other hand, they were charged 
to one owner, this would prove that credit was 
intentionally given to him alone. 

11. The ship's husband, as he is called, is the 
agent of all the owners for the management of the 
ship, and is usually a part-owner. He may be 
appointed by writing or otherwise. His duty is 
to provide for equipping and repairing the ship 
and taking care of her while in port. He also 
furnishes all regularand proper papers and makes 
contracts for freight or passengers, collects the re- 
ceipts and pays the debts. He cannot, however, 
without special authority, insure the ship for the 
other owners, nor buy a cargo, nor borrow money, 
nor give up a lien on the cargo for the freight, nor 
authorize some one else to do these things for him. 

12. When he does not exceed his authority he 
binds the other part-owners, but a third person 
may deal with him on his personal credit. And 
if they, believing he has thus dealt with a third 
person, settle their accounts with him, they are 
npt liable to the creditor. He cannot establish a 
claim against them. If a ship's husband is not a 
part-owner, every part-owner is liable to him for 
the whole amount. 

13. A ship is sometimes pledged as security for 
16 
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money borrowed. This contract in law is called 
bottomry. The essential features of it are: fiist^ 
that the ship is bound for the payment of money; 
secondly, that it is to be repaid only in the event 
that the ship performs a certain voyage and 
arrives at the end of it in safety. Therefore, if 
a ship is lost before the end of the voyage, or the 
expiration of the period specified, no part of the 
money is due, in other language, the whole debt 
is paid by the loss. As the lender thus consents 
that the repayment of the money shall depend on 
the safety of the ship, he has a right to charge an 
additional amount to the legal interest in order to 
cover his risk. This is called marine interest. If 
the interest is not mentioned in the contract, it 
will generally be regarded as included in the 
principal. If the lender takes more than legal in- 
terest, and the money is to be paid to him not- 
withstanding the loss of the ship, the contract is 
not one of bottonary, and is illegal But the 
lender may take marine interest and security for 
his debt in addition to the ship itself, in order to 
make the payment more sure on the arrival of the 
ship, whenever no payment is to be made to the 
lender should she be lost 

14. The most common contracts of bottomry 
are those made by a master in a foreign port when 
money is needed and cannot otherwise be ob- 
tained. Sometimes, however, they are nothing 
pxofe tba^ contrivances to get a large rat^ of j|x- 
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terest. If the money is payable at the end of the 
voyage and the owner or master terminates the 
voyage sooner, either honestly or from a change of 
plans, or dishonestly by wrecking, or in some 
other way destroying the ship, the money is at 
once due. 

15. An owner may employ the ship in carrying 
liis own goods, or those of another. He may 
carry the goods of others though retaining the di- 
rection of the ship, or he may lease her to carry 
the goods of other persons. In the first case the 
goods are carried as freight ; in the second place 
the ship is let by an instrument called a charter- 
party. 

16. He may partly load his ship with his own 
goods and then take the goods of others to fill the 
vacant space; or he may regard it as a general 
ship, to go from one specified port to another to 
carry the goods of all who offer them. It may be 
remarked that the word freight is used in different 
senses. * Sometimes it means the goods or cargo 
carried; sometimes the money paid by the shipper 
of goods to the owner for carrying them. When 
the word is used in this latter sense the word 
money is often added, *' freight-money," which 
leaves no question concerning what is meant, 

17. The person who sends the goods may, or 
may not be the owner of them, and he may send 
them either to one who is the owner, or to his 
agent. The sender is chilled the consignor of the 
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goods and the other party to whom they are sent 
the consignee. The sending of them is called the 
consigning, or the consignment of them. 

18. The rights and duties of the ship owner 
and the shipper are stated in an instrument called 
a bill of lading. This is a very ancient document, 
and is used by all commercial nations. It con- 
tains the names of the consignor, of the consignee, 
of the vessel, of the master, of the place of depar- 
ture and of destination ; also the price of the 
freight and other charges, and a sufficient de- 
scription of the goods to indicate what they are. 
It is signed by the master of the ship. ' He ought 
not to sign it until the goods are actually on 
board, but very often this is done before. Usu- 
ally, a copy is retained by the master and three 
copies are given to the shipper, one of which he 
retains, another is sent to the consignee with the 
goods, while the third is sent to him in a different 
way. 

19. The delivery is to the consignee or 'his as- 
signs, in other words, to him or to such a person 
as he may direct. This direction may be made 
.by indorsing the bill and ordering the delivery of 
the goods to another ; or the consignee may in- 
dorse the bill in blank, and whenever this is done 
any person who acquires an honest title to it may 
write over the signature an order of delivery to 
himself. It is said that the consignee has such a 
power to assign th^ bill even if the word assigns 
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is omitted. As the indorsement transfers the 
property in the goods, the indorsee has a right to 
demand them. If, however, the goods are not 
delivered, an action on the bill must be brought 
in the name of the original consignee. 

20. As the bill of lading is evidence against the 
ship owner that they have been received, and also 
of their quantity and quality, it is common to say 
"contents unknown," or **said to contain." 
Even without such words the bill of lading is not 
absolutely binding on the ship owner, and he 
may, therefore, show that its statements were 
erroneous, either intentionally or by mistake. . 

21. The ship owner has a lien on the goods for 
the freight-money. The master cannot demand 
this without delivering the goods or offering to do 
so at the proper time, and in the proper way, and 
to the right person. When this is done the con- 
signee is not entitled to the goods without paying 
the freight-money that is due on them. This lien 
is established by law whether it is mentioned in 
the bill of lading or not 

22. By the common law, an agreement to de- 
liver goods before paying the freight-money for 
carrying them destroys the lien. But unless the 
ship owner intended to give up his security on 
the goods, it is said that a court would be inclined 
to preserve the master's security on his goods for 
a reasonable time, unless they should actually 
become the property of another by purchasing 
them. 
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23. The contract for carrying goods is for carry- 
ing the whole of them to the place of destination. 
If, therefore, a ship was wrecked and the voyage 
was not completed, there would be no right to 
recover compensation. But if a wreck or other 
accident happens, the master has the right to put 
them in another vessel and send them forward to 
their destination, and when they arrive there he 
may claim the whole freight-money which the 
shipper agreed to pay. But he can claim no 
more than the original amount. He not only 
may, but must send forward the goods at his own 
cost if he can do this by any reasonable means. 
He is not responsible, however, for any delay 
thus occurring. The shipper, by his agent, may 
always recover his goods at any intermediate place 
by tendering all the freight-money, because the 
master's right of sending them forward is merely 
to earn this. On the other hand, as the master 
cannot be deprived of his right to send them 
forward unless the shipper pays all the freight- 
money, he must do this whenever he desires to 
obtain possession of his goods, however greatly 
they may be injured. But there are cases in 
which freight-money is payable for a part of the 
distance, or to a certain degree, and the question 
is a somewhat difficult one, by what rule or pro- 
portion shall the freight-money be measured? 
One rule is purely geographical and was formerly 
much used. That is, the whole freight-money is 
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payable for so many miles, and for a shorter dis- 
tance in proportion. Another is of a purely com- 
mercial character. As the freight-money is a 
fixed sum for the whole distance, what will it 
cost to bring goods to the place where they were 
received, and how much to take them to their 
original destination ? Neither of these rules has 
been generally adopted in this country. 
"^ 24. If the bill of lading requires delivery to the 
consignee or his assigns, **he or them paying 
freight," which is usual, and the master delivers 
the goods without receiving the freight-money, he 
cannot fall back on the consignor and make him 
liable without showing that he actually owned the 
goods. Generally, the one who receives them is 
liable for the freight-money, but he is not if he is 
merely an indorsee or assignee of the consignee 
and obtains them by his order. If the master 
delivers goods to any one, saying that he will 
look to him for the freight-money, he may de- 
mand this of him, unless that person had the 
absolute right to them without paying it. This 
is rarely the case. 

25. If freight-money is paid in advance and is 
not afterward earned, it must be repaid, unless 
the master can show that the owner took a less 
sum than he would otherwise have done, and for 
this or some other reason the money paid was in 
final settlement and was to be retained by the 
owner at all events. 
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26. Again, should a consignee pay too much he 
may recover the excess back, if it was paid through 
ignorance or a mistake; but he cannot do this if 
the payment was made with the full knowledge of 
all the facts, and his ignorance or mistake was 
simply concerning the law. 

27. If one sells his ship after a voyage is b^un 
he can claim the freight-money of the shipper al- 
though the contract of sale may require him tc^ 
pay it over to the purchaser. A mortgagee of a 
ship who has not taken possession, that is, a per- 
son who has lent money on the security of it, has 
in general no right to the freight-money, unless 
by a special agreement. 

28. No freight-money, of course, can be earned 
by an illegal voyage, as the law will not sanction 
or enforce an illegal contract. Goods are to be 
delivered by the bill of lading, in good condition, 
excepting the danger of seas and such other risks 
as may be mentioned. If the goods are injured 
by any of these perils and yet are actually de- 
livered the freight-money is payable. 

29. A shipper or consignee cannot abandon 
goods for the purpose of escaping the payment of 
the freight-money due on them, though they may 
be worthless, whenever this has been caused by a 
risk for which the owner of the ship was not to be 
responsible. But if they are actually lost, though 
not in form, for example, if sugar is washed out 
of boxes or hogsheads, or wine leaks out of casks 
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in consequence of injuries arising from the perils 
of the sea, a delivery of the boxes or casks without 
their contents is not a delivery of the sugar or 
wine, and consequently no freight-money is due. 
If the goods are injured, or if they actually perish 
and disappear by internal defect or change, the 
freight-money must be paid. If, on the. other 
hand, they are lost in consequence of the fault of 
the owner, the master or crew, the loss must be 
made good. In such a case, however, the ship 
owner may have a deduction for his freight-money. 
If goods are delivered, although injured and di- 
minished in value from faults for which the owner 
is responsible, for example, bad storage, negligent 
navigation and the like, the freight-money is due 
after deducting the amount of the injury thus 
arising. 

30. The rules relating to passage money are 
quite the same as those relating to the payment of 
freight-money. Usually^ however, this is paid in 
advance. But it is not earned except by carrying 
the passenger, or a part of it by carrying him a 
portion of the way with his consent. If it is paid 
in advance and not earned through the fault of 
the shipper or owner, it can be recovered back. 

31. The owner may let his ship to others, and 
this is done by an instrument called a charter- 
party. This agreement is of a variable nature, 
depending on the circumstances and pleasure of 
the parties. Generally only the right to carry 
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goods is let; in legal phrase, the burden of the 
ship. The owner holds possession of her, pays 
her master and crew and furnishes suppKes, and 
makes repairs and navigates her. Sometimes, 
however, the owner lets his ship as he might let 
a house, and then the hirer takes possession, 
mans, navigates, supplies and even repairs her. 
When a ship is thus let, bills of lading are not 
given by the ship owner to the hirer; but he takes 
the goods of other shippers and bills of lading are 
given by him to them. When the ship owner 
retains possession, which is far more common, 
bills of lading are usually given, as in the case of 
a general ship. 

32. The charter-party designates the ship and 
master and parties, also her tonnage, or capacity; 
also what parts of the ship are let and what parts, 
if any, are reserved to the owner or to the master. 
It also describes the voyage or period of time for 
which the ship is hired, the days for remaining in 
port, the length of time for discharging the cargo, 
the obligation to man, navigate, supply and re- 
pair the ship, and all other particulars of the 
bargain. Finally, it states how much is to be 
paid for the ship, whether by the ton or other- 
wise, or a gross sum for the whole burden, and 
when the money is payable and how, in what 
currency or in what exchange, especially if it is 
to be paid abroad. Nor can the terms of the 
instrument be varied or changed by external evi- 
dence. 
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33. If the hirer takes the whole vessel he may- 
put the goods of other shippers on board, but 
whether he fills the whole ship or not, he pays 
for the whole. Payment for the empty portion 
is said to be for dead freight. If either party is 
deceived or defrauded by any statement in the 
charter-party, he can recover for the injury. 

34. The voyage may be a double one; it may 
be a voyage out and one in return, or a voyage to 
one port and then to another. The question 
sometimes arises whether any freight-money is 
payable if the ship arrives in safety and delivers 
her cargo there and is lost on her return with the 
cargo she is then carrying. Of course, the parties 
may make what bargain they please, but when 
none is made, the tendency of the courts is to 
consider each voyage at the end of which goods 
are delivered as a voyage by itself and earning its 
own freight-money. 

35. As time has become of the utmost import- 
ance in commercial transactions, both parties 
to the contract should be punctual, and cause no 
unnecessary delay; and when there is, the party 
injured has a remedy against the other. The 
charter party usually provides for so many lay- 
days, or working days, for loading or unloading 
the vessel. These are counted from her arrival 
at a wharf or other place of discharge, and not 
from her arrival at the port of destination. Sun- 
days are computed in calculating lay-days at the 
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port of discharge, but if the contract specifies 
working lay-days, Sundays and holidays are ex- 
cluded. If more than the agreed lay-days are 
occupied, payment must be made for them, and 
demurrage means the sum which is thus paid. 
Usually the charterer agrees to pay a fixed sum as 
demurrage for each day. If after the lay-days 
allowed for unloading have begun, but before the 
cargo is unloaded, the ship and cargo, or cargo 
alone, without the fault of the owner or master, is 
lost, the freight-money is due, because that was 
earned as soon as the vessel arrived. If time is 
occupied in repairing the ship without the fault 
of the owner or master, the charterer pays during 
this time, unless the repairs are in consequence of 
her original unseaworthy character. 

36. Many cases have arisen in which the ship 
was delayed from different causes giving rise to 
the question, which party ought to pay for the 
time thus lost ? An eminent writer has said that 
no delay arising from the elements, as from ice or 
tides or tempests, or from any act of government, 
or from any disability of the consignee which 
could not be imputed to his own act, or to his 
own wrongful neglect, can give rise to a claim 
for demurrage. It is essentially due only for the 
fault or voluntary act of the charterer; but if a 
vessel is hired by the day, week or month, and is 
delayed by seizure, capture or other cause, and 
the impediment is removed and the ship com- 
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pletes her voyage, the charterer pays for the whole 
time. If she is condemned or otherwise lost, this 
ends the voyage and the contract. 

37. The contract may be dissolved by the 
parties, or against their consent by any circum- 
stance making its fulfillment illegal, for example, 
by a declaration of war on the part of the country 
to which the ship belongs against the country to 
which she was bound. So either an act forbid- 
ding commercial intercourse, or a blockade of the 
port to which the ship was going would have the 
eflfect of annulling or suspending the contract 

38. Next may be considered the navigation of 
the ship. The master has the whole care and 
supreme command of his vessel. He must see to 
everything relating to her condition, including re- 
pairs, supplies, loading and unloading, and navi- 
gating her. He is principally the agent of the 
owner; to some extent however he is the agent of 
the shipper, of the insurer, and also of all who are 
interested in the property under his charge. 

39. Much of his authority as agent of the owner 
springs from necessity. He may even sell the 
ship in a case of extreme necessity, or pledge her 
for a debt. He may also charter her for a voyage 
or a period of time, he may raise money for re- 
pairs and incur a debt for making them. Neces- 
sity, however, is the reason for thus acting. Con- 
sequently, if the owner is present, or his agent, or 
is within easy reach, the master has no power to 
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do these things. If they are done in the home 
port, the owner is liable only when he ratifies or 
adopts the conduct of the master. If the ship is 
in a foreign port, even if the owner was there, he 
may be liable on his master's contracts of this 
kind to those who neither knew, nor had the 
means of knowing of the owner's presence. He 
can sell a ship only in a case of extreme necessity, 
in other words, only when it seems impossible to 
save her, and a sale is the only mode of preserv- 
ing any part of her value for the owners or in- 
surers. So, too, he can pledge her, but the neces- 
sity must be very great, though less than is 
required to authorize a sale. If money is really 
needed for the safety of the ship and cannot be 
otherwise raised, or not without great waste, a 
pledge can fee made. Again, he cannot charter 
the ship unless a necessity exists. Of course, he 
can do this if he is clothed with the power; but 
when he does not possess it, the necessity for do- 
ing so is simply a mercantile one and no other. 
Again, to bind the owners for repairs or supplies, 
there must be a necessity for them, but he is 
justified in incurring the expense if the condition 
of the vessel requires them for the safe and com- 
fortable prosecution of the voyage. 

40. Unlike other agents, a master, whenever he 
is unable to discharge all his duties, may substi- 
tute another for himself who possesses all his 
authority. 
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41. Generally, a master has nothing to do with 
the cargo beyond receiving and delivering it. 
But if necessity arises, he may sell it, or a portion 
of it, at an intermediate port, whenever he cannot 
carry it further, or it must perish before he can 
receive specific orders. Again, he may sell it, or 
a portion, or pledge it to raise money for the com- 
mon benefit of the owners of the ship and cargo. 

42. An owner is liable for the wrong-doings of 
the master while he is acting in that capacity. 
But he is not liable for his wrongful acts when he 
is not thus acting, although holding the office at 
the time. Thus, if through want of skill or care, 
he should run down another vessel, the owner 
would be liable for the collision; but he would 
not be liable if the master should quarrel with a 
man and beat him on shore, or even on the deck 
of his vessel; nor would the owner be liable if the 
master should wrongfully take goods on board his 
ship to derive a profit from them. 

43. The general rule of liability in this coun- 
try for collisions is, if both parties are equally in 
fault the loss is apportioned between them. If 
neither party is at fault, the loss rests where it 
falls. But if the fault is wholly on one side, the 
other can recover full compensation. 

44. A few principles may be added concerning 
seamen. The law makes no distinction between 
officers and mates, as they are usually called, and 
common sailors. Every master of a vessel is 
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bound to have shipping articles which every sea- 
man on board must sign, describing the voyage 
and the terms on which he is to serve. Courts 
protect seamen against unusual stipulations. If 
a number of ports are mentioned, they are not to 
be revisited, unless the articles give the master 
discretion. 

45. Seamen have a lien on the ship and on the 
freight for their wages. By an ancient rule 
freight is said to be the mother of wages, and con- 
sequently any accident or misfortune whereby a 
ship cannot earn its freight-money destroys the 
claim of the sailors for wages. 

46. Provisions of due quality and quantity 
must be furnished by the owner, and double 
wages are given to seamen when they are on short 
allowance, unless the necessity is occasioned by 
some peril of the sea or other accident of the voy- 
age. The master at any time may put them on a 
fair and proper allowance to prevent a waste of 
food. 

47. Should they doubt the seaworthiness of the 
vessel, it may be examined at home or abroad on 
the complaint of the mate and majority of the sea- 
men. After they have shipped, if they refuse to 
embark on the voyage because the vessel is not in 
a fit condition, they may be arrested and a court 
will inquire into her condition, and if the com- 
plaint of the seamen is justified in some degree, 
will discharge them. 
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48. The law also requires that every ship shall 
have a proper medicine chest ; and a monthly de- 
duction is made from the wages of seamen to create 
a fund for maintaining marine hospitals to which 
they may go without charge. 

49. The right of a seaman to be brought back 
to his home is guarded by law. The master 
shoTild also present his shipping articles to the 
consul or commercial agent of the United States 
at every foreign port visited by him. This is a 
positive requirement on his arrival at the home 
port; and on arriving home from a foreign voyage 
if any seaman is missing the master must account 
for his absence. If he discharged a seaman abroad 
with his consent, he must pay to the American 
consul three months' wages. Two-thirds of this 
sum is given by the consul to the seaman, and 
the other third is remitted to the United States 
Treasury to form a fund for bringing home sea- 
men. Of course, this obligation does not apply 
when the voyage is ended by a wreck or similar 
misfortune. 

50. Persons are employed to repair ships and 
furnish them with supplies. They are called 
material-men. Such persons and all who work 
about a vessel, like stevedores, who load and un- 
load it, have a lien thereon for their charges. 
Though by common law material-men have a lien 
only on foreign ships, in many states by statute 
they have a lien on all ships, whether domes- 
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tic or foreign.* The Ken extends beyond mere re- 
pairs to alterations and to rebuilding, but not to 
the general construction of a vessel. The laborer 
employed in general work by a shipwright or 
mechanic has no lien on the vessel for his labor. 
The liens thus established by statute, take pre- 
cedence of the claims of all other creditors. 

*In the case of The General Smith, 4 Wheaton 443, Mr. 
Justice Story remarked: "Where repairs have been made, 
ornecessaries have been furnished to a foreign ship, or to a 
ship in a port of the state to which she does not belong, the 
general maritime law gives the party a lien on the ship itself 
for his security. But in respect to repairs and necessaries in 
the port or state to which the ship belongs, the case is gov- 
erned altogether by the municipal law of that state; and no 
lien is implied, unless it is recognized by that law.'' In a 
recent case, Stephenson v. The Francis, 21 Fed. Bep. 719, 
Judge Brown has remarked: ''When a known owner, not 
being master, procures necessary repairs or "supplies in a for- 
eign port, the question whether a maritime lien arises there- 
for must depend on the intention of the parties, to be gathered 
from all the circumstances of the transaction. There is no 
presumption of law that an owner, because he is in a for^gn 
port, including in that designation the different states of this 
country, is without means, reputation or credit, and has no 
other resource but the ship to obtain needed supplies. Mari- 
time liens for repairs and supplies, being secret incumbranoeS| 
are not favored. They are allowed only upon grounds of 
commercial convenience and necessity." 
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26. What is meant by seaworthiness? 

27. Other implied warranties. 

. 28. Misrepresentations and concealments. 

29. What facts should be stated. 

30. Those need not be that are already known. 

31. Statements leading to inquiry. 

32. False statements. 

33. Statements should be fairly constraed. 

34. When the premium is due. 

35. The premium is not due unless the risk is iDCiuxed. 

36. Perils covered by the policy. 

37. What is meant by perils. 

38. Extraordinary perils. 

39. Enumeration of perils. 

40. Same subject. 

41. An insurer is not liable for a loss of woni-K)nt rigging. 

42. An insurer does not insure against the acts of the in- 

sured. 

43. A damage to the cargo through the ship's £EiaH does 

not discharge the insurer. 

44. Generally a loss will not be attributed to l^e master. 

45. A total loss. 

46. A general average in the case of a partial loss. 

47. The essentials of a general average. 

48. There must be a common peril. 

49. How a general average usually arises. 

1. At the present day insurance is rarely made 
by individuals. Formerly, this was the universal 
custom in commercial cities. Afterwards, com- 
panies were formed for the purpose of insuring 
ships and their cargoes, and in a short time they 
superseded individuals in conducting the business. 

2. The contract of insurance binds the insurer 
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to indemnify, or make good, the insured against 
loss or injury to the ship, or his interests therein, 
from specified perils. The consideration for the 
contract on the part of the insurer is the premium 
paid by the insured. The contract of insurance 
is called a policy. No instrument is needful to 
make such a contract valid; if the proposals of 
the insured are written in a proposal-book and are 
signed by a proper official with the word ** done," 
or ** accepted," or in any way indicate a bargain, 
they are valid even without a policy. Indeed, 
it has been asserted that an oral contract of insur- 
ance would be legal. 

3. The form of policy in general use is familiar 
both to the insurer and insured, for it has been in 
existence many years, both in England and in 
this country. Of course, some changes and mod- 
ifications have been made from time to time, but 
its general features have long been known. 

4. It is signed only by the insurer, though it 
binds both parties. It may be made on the ap- 
plication of an agent of the insured whenever he 
has proper authority for this purpose. This need 
not be in writing, but a mere general authority 
would not be sufficient. 

5. A party may be insured who is not named 
by using the words, ''for whom it may concern," 
or others of a similar character. A person who 
seeks to have the benefit of such, a policy must 
show that he had an interest in the ship at the 
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time she was insured. Another phase is, " on ac- 
count of owners at the time of loss." This will 
cover all the losses of all persons for whom the 
policy was intended, who then owned the ship, 
although there may have been transfers between 
the time of insuring and her injury or destruction. 

6. Alterations may be made at any time by 
consent, but a material alteration by the insured 
without the consent of the insurer discharges him, 
although it was made honestly, believing or ex- 
pecting that the insurer would readily consent. 
A material mistake of fact made in a policy can 
be corrected by making a proper application to a 
court. 

7. A policy may be transferred or assigned, 
and the assignee may sue, if occasion shall require, 
in the name of the assignor. If the insurer as- 
sent to the transfer, this does not always make a 
contract between him and the assignee on which he 
can sue in his own name. When the loss is made 
payable to order or to bearer, it is then negotiable 
by indorsement or delivery, but the transferee 
cannot even then sue in his own name. When 
the insured transfers the ship without transferring 
the policy, with the consent of the insurer, the 
policy is discharged or ended, unless it was ex- 
pressly made for the benefit of whoever should be 
the owner at the time of the loss. 

8. There is usually a clause to the effect that 
the policy is void if assigned without the consent 
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of the insurer, but this does not apply to a trans- 
fer that is accomplished by law, for example, by 
insolvency or death. And after a loss has hap- 
pened the claim against the insurer may be as- 
signed. 

9. The contract of insurance is one of indemnity 
for loss. The insured must therefore be inter- 
ested in the ship at the time the loss happened. 
A mere possibility or expectation cannot be in- 
sured, but an actual interest in a vessel may be. 
If one has bought goods he may insure them, jind 
can recover for their value when they are lost. Or 
if one has taken a risk, or agreed to indemnify 
another, he may insure himself against the risk. 
And if one repairs a house or ship and has a lien 
-thereon, this is an insurable interest. Generally, 
every one in possession of goods who has a lien on 
them, may insure them; and a lender of money 
that is secured by a pledge may insure the ship or 
goods pledged. And any person who has pos- 
session of a ship, house or merchandise, or a right 
to the possession of it, like a factor, consignee or 
.carrier, may insure his interest. But a mere in- 
debtedness to a creditor for money borrowed that 
may have been used in buying a ship, does not 
give him the right to insure her. 
. 10. The value or sum to be paid may be fixed 
by agreement in the beginning and mentioned in 
the policy. It is then called a valued policy. 
Or, the agreement may be that the amount shall 
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be ascertained by proper evidence, and the policy 
is then called an open policy. 

11. This valuation, if made in' good faith, is 
binding on both parties, even though it be very 
high. But a wager policy, in other words, one 
not founded on value, is void. Even if there be 
some value, it may be so excessive as to create 
the belief that it was a mere cover and that tho 
contract was only one of wager. 

12. One thing insured may be valued and not 
another; or the same thing may be valued in one 
policy and not in another. If only a part of the 
goods included in the valuation are on boai^d, it 
applies to them proportionately. A valuation oi 
an outward cargo will generally be takei!i as a 
valuation of a return cargo that is substituted for 
the other by purchase, and is covered by the same 
policy. And the valuation will cover the whole 
interest of the insured in the thing valued, unless 
a different purpose is indicated* 

18. A valuation of freight applies to the whole 
cargo; and if a part only is risked, it applies in 
proportion. If profits are insured, they are gen- 
erally valued. And very often profits are insured 
by valuing goods high enough to include all the 
profits that can be made on them. 

14. In an open policy, in which the value in- 
sured is to be determined by evidence, the value 
of the ship or goods insured, is their value at the 
time of insuring them, including the premium of 
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insurance. If a ship is insured, her value tlirough- 
out the period of insurance is the same as at the 
beginning, and no allowance is made for the effect 
of time. While her value does not thus vary, the 
interest of the insured when the loss occurs, 
whether it be one-half, one-quarter or other part, 
is that on which he founds his claim. Generally 
the vafue of goods is the price paid for them, or 
invoice price, with all the charges, commissions, 
wages, etc., that enter into their cost to the 
owner. 

15. In a policy there is usually added to the 
description of the ship, '4ost or not lost." By 
this phrase the policy operates in the past, and 
is effective even though the ship be not in exist- 
ence at the time of insuring her. 

16. The description must identify the thing 
insured by quantity, marks, numbers, size, or in 
some other satisfactory manner. And no mere 
mistake in the name will affect the description 
if what was actually insured is known. The 
phrase, "a return cargo,'' will generally apply to 
a homeward cargo of the party insured in the 
same ship, but the phrase ^* proceeds" or *' re- 
turns " is generally regarded as limited to a return 
cargo, bought by means of the outward one. 

17. It is common to cover the freight by an 
over-valuation of the ship, but an open policy on 
the ship does not cover the freight. An owner of 
both ship and cargo may cover by the word 
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freight what his ship would earn by cai*rying d. 
cargo for another. Insurance on freight from one 
port to another covers the freight on goods taken 
by agreement at interipediate ports. 

184 A cargo which is lawful may be insured, and 
this may be done even though it was purchased 
with the proceeds of an illegal voyage. 

19. Freight-money, or money that is to be paid 
for carrying goods, is often insured. In insur- 
ance the term includes the money to be paid to 
the owner of a ship by the shipper of goods, and 
the earnings of an owner by carrjdng his own 
goods, for their value is increased by carrying 
them from one place to another; also the amount 
to be paid to him by the hirer of his ship, and 
the profits of the hirer either by carrying his own 
goods, or by carrying for pay the goods of others. 
An interest in freight-money begins as soon as the 
voyage is begun and the ship is actually ready 
for sea, and goods are put on board, or are ready 
to be thus placed, or are promised to be put on 
board by a contract that is binding on their owner. 

20. Marine policies generally provide that the 
insurer shall be liable only for so much of the 
ship or other thing insured which is not covered 
by prior insurance. The second policy covers 
what the first leaves, the third what is left by the 
second, and so on. Whenever the whole value of 
the ship is covered by three policies, for example, 
Jater ones are of no account In no event can 
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more than the loss or indemnity be recovered. 
Sometimes the policy provides that the insured 
shall recover only the same proportion of the 
whole loss which the amount insured in that pol- 
icy bears to the whole amount insured by all the 
policies. If all of them take effect at the same 
time, and afterwards the property diminishes in 
value, then all of them are diminished. 

21. If a second policy is obtained, and no men- 
tion is made of the first, the liability of the in- 
surer is determined by the proportion insured. 
Nor is any double insurance taken, unless all of 
the policies insure the same thing, and, taken 
together, exceed its whole value. Many insur- 
ances of the same thing for different persons, who 
are interested therein, do not create double insur- 
ance. 

22. A stipulation or agreement in a policy that 
a certain thing shall be, or shall not be, is a war- 
ranty; and there must be an exact compliance 
with it. The excuse is not good that the thing is 
not material, or that the violation was not in- 
tended, or not known, or that it was caused by an 
agent of the insured. A warranty is legal even if 
it is written on a separate paper to which the pol- 
icy refers. If there was a violation of the war- 
ranty at the beginning of the risk, the whole 
policy is avoided, notwithstanding a compliance 
with the warranty afterward and before a loss, 
and although all other risks were distinct from 
that to which the warranty related. 
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23. The usual subjects of warranty are, first, the 
ownership of the property, which is chiefly im- 
portant because it secures neutrality or freedom 
from war-risks of the property insured. The 
neutrality of the ship is sometimes expressly war- 
ranted, which is not broken if a part of the cargo 
that is not insured belongs to an enemy. The 
neutrality of the ship or the cargo must be proved 
by having on board all the usual and regular doc- 
uments. 

24. The other most common express warranty 
is that of the time of the sailing of the ship. She 
sails when she weighs anchor or casts off her fias- 
tenings and gets under way, even though she 
stops afterwards and is driven back. But even 
though ready and intending to go, if she is 
stopped before getting under way, this is not a 
sailing. 

25. Besides express warranties, others are im- 
plied. One of these is seaworthiness. By this is 
meant that the ship in every respect is able to be- 
gin and prosecute the voyage proposed, and en- 
counter safely the common dangers of the sea. 
When the ship is seaworthy and the policy be- 
comes binding, no violation of it afterward by 
the insured discharges the insurer from liability 
for a loss that happened before it was violated. 
Even though the policy is not binding at the be- 
ginning of the voyage, when the unseaworthin^ 
is quickly and entirely remedied, the policy binds 



both parties. When she becomes unseaworthy 
from a peril that would not thus have affected her 
had she been originally seaworthy, the policy is 
void; otherwise it continues valid until she can 
be restored to a seaworthy condition. The master 
must repair her as soon as he can, by the aid of 
another ship if he can do so; when this cannot be 
done, he should not keep her at sea if he can 
readily make a port where she can be made sea- 
worthy. Having entered such a port, his ship 
should not leave it so long as she is in an unsea- 
worthy condition if she can be made seaworthy 
there. If she does leave sooner, the msurer is no 
longer liable; the liability however may not be 
destroyed, but only suspended, if she is made sea- 
worthy at the next port. 

26. There cannot possibly be a definite and 
universal standard for seaworthiness. The ship 
must be fit for her voyage, or for her place; and a 
coasting schooner must have one kind of fitness, a 
freighting ship to Europe another. The same re- 
mark applies to the crew, or pilot, or furniture, 
and also the rigging or sails. In all these respects 
much depends on usage. Parsons says there is 
no better test than this: "A ship must have all of 
these things in such quantity and of such quality 
as the law requires, provided there is any positive 
rule of law affecting them; and otherwise such as 
would be deemed requisite according to the com- 
mon consent and usage of persons engaged in that 
tiada'* 
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27.. There are other implied warranties besides 
seaworthiness. One of them is that the insured 
shall deal honestly with the insurer, and make a 
distinct and true statement of all the. circum- 
stances affecting the risk. Another is that the 
ship shall pursue the usual course of her voyage 
and without deviation. 

28. There must be no misrepresentation con- 
cerning the character of the ship. Nothing should 
be concealed, for misrepresentation or a conceal- 
ment discharges the insurer. Many questions 
have arisen concerning the nature of the repre- 
sentations made. It is said that any statement 
in reply to a distinct inquiry will be deemed 
material. On the other hand, the insured is not 
bound to communicate any mere expectation, or 
hope, or fear, but only the facts material to the 
risk. 

29. Much has been said concerning what things 
should be made known. Not only should facts 
be stated by the insured, but also intelligence and 
rumors, if such matters are important to the risk, 
and it has been asserted that intelligence known 
by the clerks of the insured is presumed to have 
been known by him. If the voyage proposed 
should violate a foreign law not generally known, 
this should be stated. Indeed, everything should 
be stated that might reasonably be considered in 
estimating the risk. Obviously the season, or 
political events, or the character of the voyage, 
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may make a thing material in a particular case 
that would not be in other cases. 

30. The insured need not state to the insurer 
things that he already knows, or ought and may 
be supposed to know. They include such as are 
as open to the insured as they are to the insurer. 
For example, general facts that are widely pub- 
lished and are generally known by all who are 
interested in such matters. Likewise, things 
resting on a general rumor that were known to all 
alike, and also facts of science, the position of a 
port, the peculiar dangers or liabilities of any 
well known navigation; the course of winds, cur- 
rents or weather. 

31. If either party should say something to the 
other that ought to put him on inquiry and none 
is made, his ignorance is his own fault and he 
must bear the consequences. 

32. A false statement that other insurers have 
taken the risk on certain terms will vitiate a 
policy. And so will a statement that a ship is 
new when she is old, for her age is an important 
fact in determining the premium that must be 
paid. Again, if different policies are on the same 
vessel and relate to each other, a false statement 
or misrepresentation to the first insurer is regarded 
as passing onward and affecting every other. 

33. Every statement or representation should 
be construed fairly so as to include all just and 
reasonable inferences. A substantial compliance 
with it wiU suffice. 
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3L The premium is due when the contract of 
insurance is completed, but in this country the 
premium is usually paid by a note that is given 
on the delivery of the policy, or soon afterward. 
If the receipt of the premium is acknowledged in 
the poUcy, this will not prevent an action to get 
it whenever it has not been paid. 

35. Even though the premium is paid it is 
not earned unless the risk is incurred, and whidi 
is not whenever the ship does not sail, or have 
the goods that are insured on boaxd. Further- 
more, if the premium is not earned in part or in 
whole, it must be returned, either in whole or in 
part, by the insurer whenever it has been paid. 
The premium may be partly earned, and then 
only a part of it need be returned. For example, 
if the voyage consists of several passages and 
these are not connected by the policy as one entire 
risk ; or if the insured has some goods on board, 
but not all, that he intended to insure. But if the 
whole risk is assumed, even for a short time, during 
which the insurer, in the event of loss from a sea 
peril, might be required to pay the whole amount, 
no return of the premium can be demanded. 

36. Next may be considered the perils covered 
by the policy. An insurer is liable only for extra- 
ordinary risks. The very meaning of seaworthi- 
ness is that the ship is able to encounter all ordi- 
nary perils. If she is lost or injured by an 
ordinary peril, common weather, for example, the 
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insurer is not liable, because the ship should be 
able to withstand this. And if the loss is unex- 
plained, and was caused by no extraordinary peril, 
this fact would raise a strong presumption of un- 
seaworthiness. Nor is an insurer liable for loss 
or injury by wear and tear, or natural decay, or the 
effect of age. Every part of the ship must, of 
course, decay, and when she is known to be lost 
the insurer is not liable without sufficient evidence 
of an adequate cause. Without this evidence the 
presumption would be that she was lost by reason 
of her defectiveness, caused by age and natural 
wear and tear. 

37. By perils are meant those incident to navi- 
gation, especially those arising from the wind and 
'Weather, the rocks, coast and the Uke. But it 
must be remembered that an insurer does not in- 
clude everything, only so many of these as are ex- 
traordinary. Consequently destruction by worms 
is not such a peril as renders an insurer liable, be- 
cause it is not extraordinary. They exist in all 
waters, and at certain seasons the dangers from this 
cause are very great. If the vessel or cargo be 
injured by rats, the insurer is not liable, for the 
danger is regarded as similar to that from worms. 

38. If a vessel reach a harbor in the course of her 
voyage and is detained by stress of weather, or by 
ice, or by any such cause, the expense of the de- 
lay must be borne by the owner and not by the 
insurer, but the expenses incurred by going to 
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some place for repairs must fall on the insurer. 
If nothing is heard from a vessel for a reasonable 
interval, the legal supposition is that she has per- 
ished. The law presumes that she was lost by an 
extraordinary peril of the sea and the insurer 
must pay for her. 

39. Some of the perils may be briefly men- 
tioned. One of them is collision. We have al- 
ready considered the rules of law describing the 
duties of ships when meeting each other with re- 
spect to the course they must pursue. Fire is 
another peril, and the insurers are not liable un- 
less it is caused by something extraordinary and 
not belonging to the inherent qualities of the thing 
that takes fire. The master and crew may bum 
a ship and cargo to prevent their capture by an * 
enemy, for this is their duty to the state; and the 
insurers would be liable for their destruction even 
though the policy should expressly exempt them 
from liability for loss by capture, or by war risks. 
The insurers would also be liable for any direct 
and immediate consequences of the fire, and for 
losses caused by the endeavor to extinguish it 
Perhaps the most general rule is that insurers are 
liable for the loss or injury that is the natural, di- 
rect and proximate effect of any insured peril, al- 
though the loss might be the immediate effect of 
a preceding loss. For example, should a part of 
the cargo be burned and another part be injured 
by water used to stop the fire. 
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40. There are other perils like piracy, robbery 
and theft that need not be described. There is 
another peril called barratry, which means the 
wrongful act of the master, oflScer or crew against 
the owner. As the master is appointed by the 
owner and is controlled by him, many policies 
provide that they will not insure against barratry, 
if the insured is the owner of the ship. The pur- 
pose of this is obvious. It is to prevent an insur- 
ance of the owner against the acts of one who 
should, or ought to hold himself responsible. As 
a general rule, insurers are liable for the mis- 
conduct of the crew when all reasonable precau- 
tions have been taken by the owner and the 
master to prevent such misconduct. 

41. Insurers are not liable for a loss to the rig- 
ging and other parts when they are worn out by 
age or hard service. This rule applies most fre- 
quently to perishable goods. They are not liable 
for the loss of any article whenever it was caused 
by inherent qualities, unless these became de- 
structive by an insured peril. Thus, hemp rots 
from fermentation, but which cannot occur when 
it is kept dry, consequently insurers are not liable 
for a loss of this character arising from dampness 
when it was taken on board ; but if the vessel were 
strained by tempest and her seams were opened, 
and in this way the hemp became wet and then 
rotted, the insurers would be liable. 

42. Insurers do not ijisure anjr man against his 
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own acts. But for the negligence or wilful mis- 
conduct of the master or crew the insurers may be 
liable, because in this respect they are not the 
agents of the owner. They would indeed be his 
agents if^ he directed the wrongful act or negli- 
gence that destroyed the property, and in such a 
case the insurers would be discharged, but we can 
hardly imagine such a state of things. An owner 
does not give directions to his servant to be 
negligent, or to do wrong. Consequently, the law 
assumes that an agent in doing a wrongful thing, 
or in neglecting to do his duty, is acting solely on 
his own account, and not in a representative 
character. 

43. If the cargo is damaged through the fault 
of the master or crew, the shipper has a remedy 
against the owner of the ship, but this does not 
discharge the insurers. If, however, te enforces 
his claim against them, he is bound to transfer to 
them his claim against the ship owner. For the 
insurers of the cargo, by paying a loss thereon, 
put themselves in the position of the shipper and 
acquire his rights. 

44. Generally no loss will be attributed to the 
negligence or fault of a master or crew that can be 
attributed to any of the perils mentioned in the 
policy. 

45. A loss may be total. This happens when 
the whole property passes avray ; for example, by 
sinking or destruction bv fire. The law also re- 
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gards a loss as total when the ship or goods are 
partly destroyed, and permits the insured to 
abandon whatever is saved to the insurers and 
claim from them the total amount specified in the 
policy. The abandonment transfers all that re- 
mains of the property to the insurers. If nothing 
remains, or it possesses no value, there need be no 
abandonment and yet the loss is total. 

46. If the goods of several owners are in peril, 
and those of one of them are wholly or partly sac- 
rificed for the purpose of saving the remainder, all 
must contribute towards indemnifying the loser. 
He is not to be fully indemnified, for then he would 
be better oflf than the others, and justice is per- 
fectly satisfied if in the end he suffers like them. 
This end is attained by a general average. The 
loss is ascertained and such an assessment is made 
on the property saved for the benefit of the 
owners of the property lost as wiU equalize the 
loss among alL In this way every one interested 
loses an eq^ual proportion of whatever was sacri- 
ficed for the common good. 

47. The essentials of a general average loss are: 
first, a common peril impending at the time; 
second, a voluntary loss or sacrifice of some prop- 
erty for the purpose of saving other property; 
third, the success of the endeavor. 

48. There must be a common peril, for if there 
be none the loss is merely wasteful. The loes 
also must be voluntary. There can be no volun» 



262 COMMERCIAL LAW. 

tary sacrifice creating a claim for contribution 
whenever the property destroyed was not merely 
in danger, but was certain of destruction, because 
there is no voluntary sacrifice in casting away 
property that must be inevitably lost. But when 
the loss of the whole is inevitable, and a part can 
be saved by destroying the remainder, this is a 
general average loss for which a contribution 
should be made. 

49. The most common way in which general 
average arises is by jettison, or the casting over- 
board of some part of the cargo to save the re- 
mainder. If the goods jettisoned are recovered, 
the loss is then only the expense of recovery and 
restoration, which must be averaged and paid in 
such a manner as to fail on all in equal relative 
proportions. 
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27. Negligence. 

28. What proportion a mutual company can insnie. 

29. What value the insurers of goods must pay. 

30. Policies can be assigned. 

31. Certificate of loss. 

32. Insurers do not pay for losses of profits. 

1. Fire is one of the perils insured against by 
marine policies. It is usual, though, to in- 
sure buildings and their contents against fire 
alone. The general purposes and principles of 
this kind of insurance are the same as those al- 
ready mentioned; and the law differs only in 
those ways in which a difference is necessary by 
reason of the character of the property insured. 
This kind of insurance is to indemnify against loss 
by fire of ships in port, more often of warehouses 
and of property stored in them, and still more 
frequently of goods in stores or factories, or in 
dwelling-houses or in barns. The most common 
application of all is to dwelling-houses. 

2. Like marine insurance^ fire insurance in this 
country at the present time is effected almost 
wholly by companies. They are either companies 
in which persons own the stock and take all the 
profits as dividends; or mutual companies in 
which every one who is insured becomes a mem- 
ber, and the net profits, or a part of them, are 
divided among all the members in such a manner 
as the charter or by-laws of the company may 
direct. In some cases both forms are united in 
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a single company. In these companies there is a 
capital stock as a permanent guaranty fimd above 
the premiums received; and a part of the net 
profits is paid as a dividend on this fund, while 
the residue is divided among the insured. 

3. Of late years the number of mutual fire in- 
surance companies has greatly increased in this 
country. The principal reason is because the 
premium paid is much less than that paid to 
stock companies. For example, if the insurance 
is for a period of seven years, which is a common 
one, the amount charged is perhaps the same, or 
even more, than that charged by stock companies. 
Only a small part, however, is paid in cash. For 
the rest a premium note or bond is given, prom- 
ising to pay whatever part of the amount may be 
needed for losses that shall occur during the 
period for which the note is given. More than 
this the insured cannot be bound to pay; and it 
often happens that no assessment whatever is de- 
manded, and sometimes when the company is 
well established and does a large business on 
sound principles, a part of the money paid is re- 
funded when the insurance expires, or is credited 
on the renewal of the policy, if a renewal is made. 

4. One of the differences between stock and 
mutual companies is, a stock company will in- 
sure very nearly the full value of the property 
insured, while mutual companies are generally 
restrained by their charters from insuring more 
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than half or two-thirds of the assessed value of the 
property. Consequently, one who is insured by a 
mutual company cannot be fully indemnified 
against loss by fire. 

5. The methods of fire insurance companies 
are quite uniform throughout the country, and 
any company may appeal to the usage of other 
companies for answers to various questions. In 
the first place there may be an appeal to explain 
whatever needs explanation, but never to contra- 
dict whatever is clearly expressed in the contract. 
No usage can be admitted even to explain a con- 
tract unless it is so well established, or is so well 
known, that it may be supposed the parties 
contracted with reference to it. Thus, if under a 
policy against fire on a vessel in a port of this 
country an inquiry is raised concerning a local 
usage, the policy cannot be affected by a proof of 
usage on any particular matter in other ports of 
the world, or even of the United States. And not 
only must the terms of the contract be duly re- 
garded, but also those of the charter. Thus, if it 
should provide that all policies and other instru- 
ments made and signed by the president, or 
other officers of the company, shall bind the com- 
pany, an agreement to cancel a policy should be 
signed in the same manner. 

6. In regard to the execution of a fire policy, 
there is no material difference between the law of 
fire and marine insurance. An adoption or rati- 
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fication of such a contract, either in a fire or 
marine policy, is the same thing as the making 
originally of the contract. 

7. The rules of construction are generally the 
same in fire as in marine policies. A pohcy is 
sufficient if the words describe the persons, the 
location and the property sufficiently for the court 
and jury to determine their identity. In constru- 
ing this, as well as other contracts, the intention 
of the parties is an important guide. The inten- 
tion, however, must be that expressed in the con- 
tract. Otherwise, a contract that was not made 
would be substituted for the written one. Even 
to this rule there are many exceptions. For if by 
clear and positive evidence the truth is shown that 
a written contract does not express the actual and 
certain agreement of the parties, by reason of an 
accidental mistake or omission of words, it will 
be corrected by a proper tribunal. 

8. There is one important difference between 
the contracts of mutual and stock companies. 
Every one who is insured in a mutual company 
becomes a member of it. Indeed, the principle 
on which this insurance rests is that all insure 
each other. Every insured person, therefore, is 
bound by all the laws and rules of the company 
as though they were of his own making. And 
this is equally true of marine and fire policies. 
The mutual fire insurance companies require that 
an application be made in writing after a peculiar 
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fonn prescribed by their rules. In each form of 
application various questions are put, suggested 
by experience, that are best calculated to elicit all 
the information needed by insurers for the pur- 
pose of estimating accurately the value of the 
risk they undertake. Specific answers must be 
given to all these questions, and to this apphca- 
tion, with all these statements, questions and an- 
swers are referred in the policy and are made a 
part of the contract. 

9. Sometimes there is no application in writing, 
but the policy itself states the facts relating to the 
risk. For this purpose it contains many blanks 
that are filled as each case requires. It may hap- 
pen that what is written in these places is incon- 
sistent with what is printed, and then the rule 
that whatever is written prevails, as that may be 
supposed to express the precise purpose of the 
parties better than the printed phrases that were 
prepared without special reference to that particu- 
lar insurance. 

10. It is usual in fire insurance to put in the 
policy a scale of premiums calculated on different 
classes of buildings, of stocks in trade, or other 
property in conformity with what is thought to be 
the greater or less risk of fire in each case. This 
is regarded as a matter of special importance, and 
if a statement were made by an applicant which 
put his building or property into a class of which 
the risk and premium were less than for the class 
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to which the building or property actually be- 
longed, and in that way an insurance was effected 
at a less premium, the policy would be void, al- 
though the erroneous statement was made inno- 
cently. 

11. If the printed conditions represent one class 
of buildings, or companies, or properties as more 
hazardous than another, the insured could not 
prove by other testimony that it was so in fact. 
Besides, the agreement requires that the property 
insured shall continue within the class where it 
is put, or at least that it shall not enter into 
another that is more hazardous during the con- 
tinuance of the policy. A liberal construction, 
however, has been given to this rule. Thus, it 
does not apply when a single article, or one or 
two, are kept in a store as part of the stock of 
goods, although that article, cotton in bales, for 
example, is among those specified as hazardous. 
But if the building is generally appropriated to a 
more hazardous occupation than the proposals of 
the policy indicate, or if the introduction of these 
goods materially increase the actual risk, evidence 
would be received of the intention of the parties 
to the contract. Thus, when the storing of cer- 
tain goods was prohibited in a given case as 
hazardous, it was held that the having a pipe or 
two of such articles in the cellar, from which sim- 
ilar vessels in the store were replenished, did not 
come within the meaning of the word ** storing" 
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in the policy, any more than would the keeping 
of such articles for home consumption in a 
dwelling-house insured by a similar policy. So a 
description of a house, **at present occupied as 
a dwelling house, but to be hereafter occupied as 
a tavern and privileged as such,'' is only permis- 
sion that it should be a tavern, and creates no 
obligation to keep and occupy it as a tavern on 
the part of the insured. But if the language is 
for its occupation in a particular way, and in no 
other, this restriction is a part of the bargain, and 
if it is not thus occupied the insurers are dis- 
charged. And if the premises are described as a 
private residence, the insurance is not rendered 
void by the fact that the occupants moved from 
the house, leaving it vacant, unless the risk was 
thereby materially increased. 

12. The subject of alterations of property 
insured is a somewhat difficult one. Mere alter- 
ations, even though they are expensive and im- 
portant, do not necessarily avoid the insurance, 
or discharge the insurers. But if they have the 
effect of increasing the risk, or if they are prohib- 
ited in the policy, then it becomes invalid. 

13. Some other questions concerning alterations 
may be considered. Suppose, for example, one 
gets his dwelling house insured for seven years 
and describes it correctly as having a shingled 
roof, but after two or three years the shingles are 
taken off and slates are used. The risk is not in*- 
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creased, nor is the work of putting on the new 
covering hazardous, and doubtless in such a case 
the policy would not be avoided. But suppose a 
metallic covering is put on that requires solder- 
ing ; this surely is a hazardous operation, and if 
the building should take fire while making the 
change the insurance would be discharged. But 
if the operation was safely finished, then there 
would be no greater hazard from the use of such a 
roof than from the old one. Suppose again, that 
while the operation was going on the house was 
exposed to a greater risk from the outside, and 
was set on fire by an incendiary, would not the 
insurer in such a case be discharged ? 

14. If an alteration is of a permanent charac- 
ter and causes a material increase of the dangers 
of fire, then it is a violation of the contract and 
the insurers are discharged by making the alter- 
ation. Not only so, but as soon as the prepara- 
tions for it are begun, for example, the erection of 
scaffolding to do the work, or any other prepara- 
tion materially affecting the risk, they have the 
effect to discharge the insurers. 

15. The insured has a right to keep his build- 
ing in good repair, indeed, it is his duty as well 
as the interest of the insurer that he should do 
this, for any condition of disrepair would tend 
more or less strongly to increase the risk of fire. 
The insured, therefore, may repair without ob- 
taining leave to do so, and the insurer is liable 
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although the fire takes place while the repairs are 
in progress, and even if it be caused by them. It 
may be added that the fire policies most fre- 
quently in use give the insured the right of keep- 
ing the property in repair. 

16. With respect to the sufficiency of the inter- 
est of the insured to support an insurance, the 
same principle applies as in marine insurance. A 
legal interest is sufficient. One who has made 
only an oral bargain with another to purchase his 
house cannot insure it ; but if he has made a 
written contract, the purchaser may insure. 
Again, if a debtor assign his property to pay his 
debts, nevertheless he has an insurable interest 
therein unless the property is sold. A mortgagor, 
also, may insure the whole value of his property, 
even after the possession has passed to the mort- 
gagee, if his right to recover the same is not 
wholly gone. Again, both a mortgagor and a 
mortgagee may insure the same property and only 
one of them need specify his interest. 

17. A trustee's agent or consignee may insure 
against fire, as he may against a marine loss. 
Generally a consignee is not bound to insure 
against fire, but may do so at his discretion. The 
agent of goods held on commission may insure 
expressly his own interest in them for advances, or 
he may insure only the owner's interest. When 
the interest is not expressed, the policy will be re- 
garded as not covering the interest of the owners 
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if, on a fair construction of the words and facts, 
it seems to have been the intention of the party to 
secure only the consignee's interest. It is now a 
common thing for a commission merchant to 
cover in one policy in his own name all the goods 
of the various owners that have been consigned to 
him. ** Goods held on commission " in fire poli- 
cies have the same effect as the words, ** for whom 
it may concern, ' ' in marine policies. A consignee 
of goods sent to him that are not received, may 
insure his own interest in them against marine 
risks, and he may also do the same against risks 
by fire. So, any bailee, or person in possession 
of goods, although for a short time, may insure 
them against fire. Thus, a common carrier by 
land, who has a lien on goods and is answerable 
for their loss by fire, may insure them for their 
full value. 

18. Insurers must know for whom they insure. 
It is important to know on whom they are to de- 
pend for the care of the property insured. Not 
infrequently companies decline to insure persons, 
because they are so neglectful in caring for their 
property, and perhaps are suspected of destroying 
it wilfully. 

19. The law of warranty and representation is 
the same in fire, as in marine insurance. A war- 
rarranty is a part of the contract and must be dis- 
tinctly expressed and written either on the policy, 
or on a paper attached to the same, forming 

18 
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essentially a part of it. The warranty may be of 
a present, or future character. The warranty may 
also be a continuing one, rendering the policy void 
by the non-continuing of the thing that is war- 
ranted to exist. Whether it is continuing or not 
must evidently be determined by the nature of the 
thing warranted. A warranty that the roof of a 
house is slate, or that there are only so many fire 
places, or stoves, would generally be regarded as 
continuing ; but a warranty that a building was 
five hundred feet from any other would not render 
the policy invalid if a neighbor should erect a 
house within one hundred feet without any knowl- 
edge of the insured. 

20. When the statements are made on a sepa- 
rate paper, it is usual to refer to them in the 
policy in such a manner that both shall form one 
instrument. 

21. The word warranty need not be used if the 
language clearly imports, or means the same 
thing, and an indorsement on a policy before it is 
executed may take effect as a part of it. 

22. A statement may be made in a policy 
which is not to be regarded as a warranty by the in- 
sured, but merely as a license or permission of the 
insurers that the premises may be kept in a certain 
way, for example, the statement that a dwelling- 
house **is to be hereafter occupied as a tavern." 

23. A representation differs from a warranty in 
this respect; that it is not a part of the contract* 
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If made after the signing of the policy, or the 
completion of the contract for insurance, of course 
the contract itself is not affected. If made before 
the contract, and for the purpose of effecting in- 
surance, a false and material representation, 
though forming no part of the contract, avoids 
the policy. The true answer to a question of 
this kind is whether or not the contract would 
have been made, and in the same terms if the 
statement had not been made to the insurers. If 
the answer is that they would have declined to 
make such a contract, then the statement is ma- 
terial, otherwise it is not. 

24. A representation may be more clearly 
proved if it is in writing, but it will be duly con- 
sidered even though it has not been put in writ- 
ing. In some instances by the terms of a policy 
any misrepresentation or concealment avoids it. 
The parties have a right to make such a bargain, 
and when they do so, the effect of a misrepre- 
sentation would seem to be essentially the same 
as a warranty. 

25. Concealment is the opposite of representa' 
tion. The insured is bound to state all that he 
knows himself, and all that the insurer ought to 
know for the purpose of estimating correctly the 
risk assumed. A suppression of the truth has the 
same effect as expressing what is false. Insurers 
must be understood as knowing all those matters 
of cominoA inform9,tiQn that are as much within 
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their reach as that of the insured, and these need 
not be especially stated. But special circum- 
stances, for example, that many fires had taken 
place in the neighborhood, and the probability or 
belief that incendiaries were at work, should be 
made known; and any questions asked must be 
answered as fully and precisely as the questions 
require. Concealment in an answer to a specific 
question can rarely be justified by showing that it 
was not material. 

26. At the time of insuring, the property must 
be in existence and not on fire, nor exposed to a 
dangerous fire in the immediate neighborhood, be- 
cause the insurer assumes that no unusual risk 
exists at that time. The insurers are not charge- 
able if the property be destroyed or injured by the 
indirect effect of excessive heating, or by any 
effect which stops short of fire or combustion. 
But if there be an actual ignition, or lighting, the 
insurers are liable for the immediate consequence, 
for example, the injury from water used to ex- 
tinguish a fire. In some instances the policies 
require that the insured shall use all possible dili- 
gence in preserving his goods, and such a clause 
would strengthen his claim for insurance should 
they be destroyed after making an effort to save 
them by removing them. So the insurers are 
liable for the injury or loss sustained by the blow- 
ing up of buildings to arrest the progress of fire. 
As lightning is not fire, if property be destroyed 
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by it the insurers are not liable unless there was 
ignition. An explosion caused by gunpowder is 
a loss by fire, but not an explosion caused by 
steam. In science it might be difficult to distin- 
guish between these two causes, but the law makes 
distinctions of its own. 

27. Whether, when the negligence of the in- 
sured or his servant is regarded as the sole or di- 
rect cause of the fire or loss, the insurers can be 
held has been already considered. If the loss be 
caused by the negligence of the insured himself of a 
character, so extreme and gross, that it was hardly 
possible to avoid the conclusion that he was guilty 
oi {raud, the defence might be a good one al- 
though there was no direct proof of it. A fire 
caused by the insanity of the insured would be no 
defence. 

28, Mutual companies are usually forbidden by 
their charter to insure more than a certain pro- 
portion of the value of a building, and this re- 
quires a valuaticHi in the policy which is binding, 
for some purposes, on both parties. Of course, 
the insured can never be held to pay more than 
the sum mentioned in the policy. But if the 
charter or by-laws permit a company to insure 
only a certain proportion of the value, three- 
fourths for example, and more than that sum is 
insured, it is not required to pay more than 
the three-fourths, and the person insured cannot 
obow ih^ the buaMiag was really worth more 
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than the additional one-fourth. On the other 
hand, the valuation, if honestly made, is bind- 
ing on the insurer and it cannot prove that the 
building was worth less. Sometimes a policy re- 
serves to the insurers the right to have a new 
valuation made in the event of loss. In such a 
case if a lower valuation is made^ the insurers 
are required to pay only the same proportion of 
the new valuation which they had insured of the 
former valuation. 

29. The value that insurers of goods must pay 
is their value at the time of the loss; and a fair 
sale at auction is generally taken as a correct 
valuation, provided the insurers had reasonable 
notice or knowledge that the auction was to take 
place. 

30. Policies against fire are personal contracts 
and do not pass to any other party without the 
consent of the insurers. Policies against fire con- 
tain a provision that an assignment of the prop- 
erty or of the policy shall avoid the same. Of 
course, assignments are made with the consent of 
the insured. In all cases the rules or usages of 
the insurers in this respect must be regarded. 

31. When a policy requires a certificate of the 
loss, this must be presented to obtain the insur- 
ance money. If the policy requires the notice to 
be given forthwith, there must be no unreasonable 
or unnecessary delay. In fire policies, as the 
premises are supposed to be always open to the 
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inspection of the agents of the insurers, a general 
notice of the fire will probably suffice. Of course, 
the insurers may waive their right of notice wholly 
or partly, and they may do this expressly, or by 
any acts that fairly indicate to the insured that 
they accept an imperfect notice given to them, or 
that they do not need, or do not require that any 
notice should be given to them, or that they have 
taken the matter into their own hands and have 
made inquiries and obtained all the information 
desired. And a refusal to settle the claim in any 
way has been regarded as a good excuse for not 
giving a notice. 

32. Insurers against fire are not held to pay for 
losses of profits, gains of business or other remote 
consequences of a loss by fire. Most of the fire 
policies used in this country give the insurers the 
right to rebuild or repair premises injured by fire 
instead of paying the amount of the loss. If under 
this power insurers rebuild a house, for example, 
that has been insured, at less cost than the amount 
specified in the policy, they are nevertheless the 
insurers of the new building for the difference 
between its cost and the amount they had in- 
sured during the unexpired period covered by the 
policy. And if repairs are made by the insurers 
they must be begun within a reasonable time, 
which is a question of fact to be determined in 
the same manner as every other whenever the 
parties are unable to answer it themselves. 



CHAPTER XVIIL 

LIFE INStJBANGB. 

1. How life insurance is effected. 

2. How the premium is paid. 

3. Restrictions in the policy. 

4. Death hj suicide. 

5. The same subject. 

6. Death hj the operation of justice. 

7. Payment of the premium. 

8. Importance of time of death. 

9. The insured must have an interest in the life Inraiedi 

10. A policy may be transfared. 

11. Warranty, representation and concealment 

1. Life insurance is usually effected in this 
country in the same manner as fire insurance, by 
insurance companies. An application is made by 
the insured, and to this questions are asked by 
the insurers that relate with great detail to eveiry 
topic affecting the probability of life. These must 
be answered fully. In some cases questions also 
are to be answered by the physician of the person 
insured, and others by his friends or relativeB. 

2. If the insurance is for a year only, or less, 

the premium is usually paid in money or by a 

note. If the period is for more than a year, the 

premium is payable annually in most caftefi. 
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Sometimes a part of the premium is paid in 
money and a part in notes, which, however, are 
not paid unless the amount is needed to pay 
losses. 

3. Policies usually contain restrictions or limi- 
tations concerning residence or travel, as the per- 
son insured is not permitted to go beyond speci- 
fied limits, or places, or not without obtaining 
permission to do so. Sometimes, when such a 
permission is desired, an additional premium is 
demanded. The same remark may be made of 
persons who are employed in some trades or 
occupations; for example, those of making gun- 
powder, as well as engineers. Firemen are con- 
sidered extra hazardous, and an extra premium is 
demanded of them. 

4. The exception, however, that has created 
the most discussion is the one relieving insurers 
from payment whenever death has been occasioned 
by suicide. This may be voluntary and wrong- 
ful, or the result of insanity or other disease for 
which the suffering party should not be held rcr 
sponsible. If a policy is accepted which expressly 
declares that the amount therein specified shall 
not be payable if the insured shall die **by his 
own hand,," whether wilfully, knowingly, inten- 
tionally or otherwise, and he dies in this manner, 
the insurer is not liable. In one of the recent 
cases the court remarked, ^*It is a fundamental 
condition of the contract of life insurance, even if 
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the policy be silent on the subject, that the in- 
sured while in a sound mental condition, will not 
voluntarily destroy his life. To sanction a re- 
covery in such a case would be to reward fraud 
and encourage wrong doing. '^ No one can re- 
cover anything; every party is cut off as com- 
pletely as the owner of a ship who, after insuring 
her, causes her destruction. 

6. This phrase, however, so generally used, that 
the insurer will not be responsible if the insured 
shall die ** by his own hand," means intentional 
self-destruction, and therefore death by accident 
and uncontrollable impulse is excluded. But 
the courts have had great difficulty in deciding 
when death was intentional, and when it was not, 
in cases of suicide. The more general opinion of 
the courts is that death by one's own hand means, 
not only the act of voluntary self-destruction, but 
also that this is morally wrong. In other words, 
if a person, believing that he had a right to take 
his own life, should do so, he would not be re- 
garded as dying by his own hand, and conse- 
quently the insurer would be required to pay the 
amount insured. The varying opinions of the 
courts have led insurance companies to add the 
clause, "sane or insane,'' to the former one, 
which covers all cases of death by one'^ own hand, 
however caused.* 

* In Life Insurance Co. v, Terry, 15 Wallace 580, the policy 
eontained the clause that if the insured should * ' die by his own 
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6. It was once a question whether death by 
order of law discharged insurers when their policy 
was silent concerning such an ending of the in- 
sured. Perhaps the weight of authority is in the 
affirmative, but the question does not now have 
much importance. 

7. Although a policy usually is not endowed 
with vitality until the premium is paid, payment 
may be waived or delayed by the company. The 
taking of a note would certainly be a waiver. The 
premiums must be paid on the days when 
they fall due. If no hour is mentioned, the in- 
sured has the entire day, even until midnight to 
make payment. In some policies several • days 
are allowed for the payment of the premium. If 
the loss happens after the premium is due and 
unpaid, but before ite period for payment has ex- 
hand/' the policy was to be null and void. The court, 
speaking through Mr. Justice Hunt, said : **lf the assured, 
being in the possession of his ordinary reasoning faculties, 
from anger, pride, jealousy, or a desire to escape from the 
ills of life, intentionally takes his own life, the proviso at- 
taches, and there can be no recovery. If the death is caused 
by the voluntary act of the assured, he knowing and intend- 
ing that his death shall be the result of his act, but when 
his reasoning faculties are so far impaired that he is not able 
to understand the moral character, the general nature, con- 
sequences, and effect of the act he is about to commit, or 
when he is impelled thereto by an insane impulse, which he 
has not the power to resist, such death is not within the con- 
templation of the parties to the contract, and the insurer is 
Uable.'' 
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pired, the insurers are bound. The utmost care 
is required on the part of the insured to pay his 
premium before, or as soon as it is due. 

8. Sometimes the time of death is very import- 
ant. If a policy be for a definite period, the 
death of the insured must be shown before the end 
of the period. When nothing has been heard 
from a person for seven years, death is presumed 
in some cases, and in some states such a rule is 
established by statute. Some companies, how- 
ever, require absolute proof of the fact of death 
before paying a policy. 

9. Every one for whom a policy is issued must 
have an interest in the life insured. The general 
rule is that any substantial pecuniary interest is 
sufficient, though not strictly legal or definite. 
This applies to a sister who is dependent on a 
brother for support, and also to all cases in which 
there was a positive and real dependence. An 
existing debt also gives the creditor an insurable 
interest in the life of the debtor. 

10. A life policy may be assigned or transferred. 
Many policies are made for the purpose of trans- 
ferring them; in other words, for the purpose of 
enabling the insured to give this additional secur- 
ity to his creditors. It is an important question, 
what constitutes an assignment. A delivery and 
deposit of a policy for the purpose of transferring 
it will operate in that manner without a formal 
written assignment. So wiU any transaction Aat 
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gives to a creditor of the insured a right to pay- 
ment from the insurance. A delivery of the pol- 
icy is necessary ; consequently if it remains in the 
possession of the insured, though an assignment 
is indorsed thereon of which the insurers have 
notice, the transfer is not completed. But a 
transfer may be effected by a separate instrument, 
which is duly executed and delivered, without 
actually delivering the policy itself. The mode 
of assigning or transferring poKcies is generally 
regulated by the by-laws of the insuring company, 
or by the terms of the policy. 

11. The principles concerning warranty and 
representation and concealment are the same as 
those already considered relating to fire and ma- 
rine insurance. In life policies, however, the 
questions cover more ground, and there are 
numerous difficulties springing from the answers. 
Ohe precaution is for the person answering to dis- 
criminate carefully between what he knows and 
what he believes. If he says simply ^*yes,'' or 
"no," this in most cases is a warranty and avoids 
a policy when there is a mistake in the reply; but 
if he answers, " to the best of my knowledge and 
belief," he warrants only the fact of his belief and 
nothing more. In every case good faith should 
be observed. Thus, the policy of a person who, 
at the time it began to run, was wholly uncon- 
scious of his insanity, was not invalid by the con- 
cealment, although two doctors who attended on 
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him understood his real condition. There is a 
warranty or statement usually that the person in- 
sured is in good health, but this does not mean 
perfect health, or freedom from all symptoms of 
disease.* It means reasonable good health, and 
though this definition may be a loose one, it 
would be difficult to give any other. 

* ^* The word health, as ordinarily used, is a relative term. 
It does not require absolute perfection. When, therefore, 
one is described as being in good health, that does not neces- 
sarily nor ordinarily mean that he is absolutely free from all 
and every ill which flesh is heir to. If the phrase should be 
so interpreted as to require entire exemption from physical 
ills, the number to whom it would be strictly applicable would 
be very inconsiderable. The most important question on 
applications for life insurance is, whether the applicant is 
exempt from any dangerous disease, one which frequently 
terminates fatally. It is not usually deemed an objection 
that one has some slight physical disturbance of which in all 
human probability he will be soon relieved, although it might 
possibly lead to a fatal disease." Strong, J., Peacock n 
New York Life Ins. Co., 20 N. Y. 29«. 
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24. Who must pay the taxes? 

25. He must leave at the end of his lease ; a new relation 

is created if he remains longer. 

26. What a tenant can take away with him. 

1. A deed is a writing for conveying land. 
There are several kinds; one classification of them 
is into deeds poll and indentures. By a deed poll 
is meant a deed of one person or party to another; 
this form of deed is often used in New England 
for conveying real estate. In most of the states 
the deed is in the form of an indenture, which is 
a writing signed by two or more parties. 

2. Deeds are classified in another manner into 
quit-claim, warranty and mortgage deeds.- The 
difference between them will be explained before 
concluding this chapter. 

3. A deed begins with a description of the 
name and residence of the person who conveys the 
land. The person who makes a deed is called the 
grantor; and the person to whom it is made is 
called the grantee. 

4. After describing the name and residence of 
the grantor, the consideration for the deed is men- 
tioned. Besides stating the amount, the deed 
also contains a statement to the effect that the 
receipt of the same is acknowledged. This state- 
ment, like that in any other receipt, is not con- 
clusive or binding; and the truth or fact can be 
explained whenever justice requires that this 
should be done. Generally, writings cannot be 
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explained by oral evidence; but a receipt for 
money is an exception to the rule, and the excep- 
tion applies to this statement, although contained 
in a deed, in the same manner as to any other 
receipt. 

6. The stating of the consideration is followed 
by proper words indicating the grant or transfer 
of the land to the grantee, and also his name and 
residence, and a description of the land itself. 
This usually is very precise, or should be. Great 
care is taken to describe or define boundaries in 
such a manner that the person buying dearly 
knows the extent of his purchase. In the cities 
especially, and more populous places, a more 
minute description is given than in the country, 
where large tracts of land are sold; yet in all cases 
the utmost care should be used in describing its 
location. Usually the description concludes with 
a reference to the deed from which the grantor 
obtained his title. 

6. Next are words of inheritance, as they are 
called. If A should sell a piece of land to B 
without these words, he would acquire only an 
interest therein for his life-time ; he would have 
no right to sell or convey it to others. To endow 
him with the right to sell it whenever he pleases, 
or to dispose of it by will, proper words must be 
added to signify that the sale has been made to 
him so complete and perfect that he can make 
whatever disposition of it he pleases. These 
19 
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important words are simply, *^his heirs." If, 
therefore, A should sell lands to B and his heirs, 
the deed would mean in law that B could make 
a disposition, sale or transfer of it to any one at 
any time. 

7. By a quit-claim deed the grantor sells what- 
ever right or interest he may have in the land de- 
scribed, but nothing more. If A should discover 
after a few months that he really never had any 
interest therein, though supposing at the time he 
gave his deed to B that he had, and was therefore 
perfectly honest in the transaction, B could recover 
nothing from him, for the reason that he did not 
grant or sell anything more than his interest, or 
supposed interest, in the premises. If fraud were 
present in the transaction, then B could hold A 
for the consequences; but if he were innocent, and 
sold believing that he had good title which then 
was, or afterward proved to be defective, or im* 
perfect, B, the grantee, would have no remedy or 
right to recover anything from him. 

8. Whenever A sells land to B by a warranty 
deed, and the title is defective, B can recover some- 
thing from him. A warranty deed usually con- 
tains four agreements or covenants. The first is 
that the grantor is lawfully possessed of the land 
sold and has a perfect title to it; secondly, that it 
is free from all incumbrances; thirdly, that he has 
a right to sell and convey the same; and fourthly, 
that he will, and those who represent him, hiB 
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heirs, executors, and administrators, warrant and 
defend the title to the grantee, his heirs and 
assigns, against any claim or demand that may be 
made by any person. When such a deed is given, 
if the title proves to be defective or imperfect, B 
can then compel A to make his loss good. The 
rule prescribing the amount he can recover is not 
the same in all the states. In some of them he can 
recover the money paid, with interest, after deduct- 
ing the rents and profits he has received, and his 
legal costs and charges for defending himself in an 
action, if there has been one, whereby he has been 
deprived of his land. In other states he can re- 
cover the actual value of the land with its improve- 
ments, at the time he was obliged to abandon it, 
even though the amount be much larger than that 
paid by him. These are the two principal rules 
that apply in such cases. 

9. It may also be added that though the 
grantee, by a quit-claim deed, has no such re- 
course or right against his grantor, he is not al- 
ways without a remedy. Thus, suppose that A 
should sell by a warranty deed to B, who should 
afterwards sell by a quit-claim to C, who should 
be dispossessed by D. C cannot sue B, because the 
conveyance was only by a quit-claim; he can, 
nevertheless, sue A, because A warranted the title 
to B, which was transferred to C. In other words, 
A in eflFect transferred his title to C, although his 
conveyance was made to B. For this reason 
therefore C can overlook B and proceed against A. 
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iO. !%« li^xf element in a; deed relates to its 
eixecution.- The deed must be dated, signed, wit- 
rtifesBed',' sealed^ aind delivered. By signing is 
tneiaht thai the* ^l^t or grantor should write his 
nalm'e iri Ifce' iisxmi manner in the proper place, 
and^ with ink;- if he eannot write? hi» name he may 
make ins naark ^ if he s&ottld use a lead pencil this 
would be' siifficienfy fcni the tiseof ink is prefer- 
able, 'tfie dieecl of d corporation mnst be signed 
by aJn algeiit or aitiomey, who sbonld be careful to 
exe^tite it in the proper manner. Sometimes he 
6igns^ so imperfectly as to make a conveyance for 
liiftiseif and not for his corporation. Formerly, 
the Gotirts construed the form of signature by an 
fig€?nt With great strictness and technicality; but 
the modem practice is more in harmony with 
justice and the real intention of the signer. For 
example, it was once decided that a treasurer who 
had signed a deed thus, *'In witness whereof I, 
the said C* C. , in behalf of the said company, as 
their treasurer, have hereunto set my hand and 
seal,'' made a conveyance for himself and not for 
the corporation, and consequently did not trans- 
fer its lands. A court would hardly decide now 
that such a deed was a personal one, but the 
decision shows clearly the great care that ought to 
be used by an agent in executing a conveyance. 

11. If the grantor is a married man his wife 
has an interest in his real estate, which is called 
dower; and in Riost states H is necessary for her 
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to unite with him in making the conveyance. If 
th« deed is by a deed poll she is not mentioned as 
grantor with him in the beginning of the instru- 
ment; but in the clause in which it is asserted that 
**in witness whereof I hereunto set my hand and 
seal," she joins with him in stating that she re- 
leases all her right and interest to dower in the 
premises above described, and signs the deed with 
him. If the deed be by indenture she joins with 
him in the beginning, and is named as grantor, 
the two constituting the * ^ parties of the first part. ' ^ 

12. A deed must be witnessed. In many states 
two witnesses are required by statute, in othei^ 
states one witness is enough. A witness should 
see the person or persons before signing it; if a 
deed is signed near him, and is immediately 
brought to him by the grantor, who tells him that 
the signature is his, and asks him to witness it, 
this is a proper or legal witnessing. A witness 
ought to be of sufficient age and understanding, 
but may be a minor; he should have no interest 
in the deed, and therefore a wife is not a proper 
witness to such a conveyance by her husband. 

13. A deed thus prepared and executed is valid 
between the parties, but usually something more 
is done. It is recorded in the books of a public 
office kept for that purpose; before this can be 
done, however, the deed must be acknowledged. 
For this purpose the grantor must appear before 
a person who is authorized by law to receive ao- 
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knowledgments; he shows the deed to him, and 
says or acknowledges that it is his free act and 
deed; the person receiving the acknowledgment 
then makes a certificate, at the bottom of the deed 
usually, that he has received the acknowledg- 
ment. Besides signing it, he also signifies the 
place and date of doing this. An acknowledg- 
ment may be made before a justice of the peace, 
a notary public, or any other officer properly 
qualified for the purpose. Commissioners are also 
especially appointed in all of the states to ac- 
knowlege deeds. The law is very strict in some 
states in requiring deeds acknowledged by persons 
living outeide their limits to go before such per- 
sons in acknowledging them. 

14. Lastly, a deed is recorded or registered in 
the county or town where the land lies to give 
notice of the transfer. When this is done the 
grantee or purchaser can retain possession of it 
against everybody, unless the title is taken away 
from him by legal proceedings. If this were not 
done, and the grantor should afterward sell the 
land to some one else, who should purchase it in 
good faith, and record his deed, he would get a 
good title thereto, and could hold it against the 
other. Consequently, a purchaser ought to 
leave his deed with the proper recording officer 
as soon as the acknowledgment is complete. 
Though unable to record it at once, for lack of 
time or other reason, the law regards a deed as 
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recorded from the day, hour and minute of its 
reception, which are therefore promptly noted by 
the recording officer. Of course, if no record were 
made, the deed between A and B would be per- 
fectly valid; the object of recording is to guard 
against any attempt afterward to transfer or change 
the title by A or his heirs or legal representatives. 
By doing this B's title becomes complete against 
everybody. 

15. We shall now consider the peculiarities of a 
mortgage deed. This is given to secure a person 
who is indebted to another. The legislatures have 
passed statutes whereby mortgages may now be 
given on personal property as well as real estate. 
They prescribe how such a mortgage shall be 
made; and if the requirements are respected the 
mortgagor may retain possession of his property. 
By the common law the difficulty in the way of 
making a mortgage of personal property was the 
fact that when retaining possession he was regarded 
as the owner; and if he transferred his property 
to another, who paid for it in good faith, he ac- 
quired a valid title; and consequently a mortgagee 
could not take such security with the certainty 
that it would be preserved. Of course, there was 
no difficulty in mortgaging personal property 
whenever its possession was transferred to the 
mortgagee. But whenever the mortgagor retained 
it, then there was danger of its sale to others, or 
seizure by his creditors. 
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16. In making such a conveyance the form of 
the deed is usually the same as a warranty deed, 
with the addition of a condition stating the in- 
debtedness of the grantor or mortgagor to 
the grantee or mortgagee, by a note, or in 
some other manner, for a specified sum of 
money, and that the object of the conveyance is 
to give him security therefor, and that if the 
money is paid, or the condition is properly per- 
formed, then the conveyance is to be regarded as 
never having been made. If, therefore, the 
grantor fulfills his pledge, pays the money prom- 
ised, for example, or performs the condition, 
whatever it may be, then his title or interest in 
the land is regained, and the mortgagee gives him 
a release or quit-claim deed, which is also put on 
record, clearly showing that his title is without 
any flaw. 

17. Such is the nature of a mortgage deed. If 
the pledge is not fulfilled, then the mortgagee has 
a right to take possession of the land; meanwhile 
he has acquired a qualified title thereto by his 
mortgage, although the mortgagor usually remains 
in possession; for this he can do without impair- 
ing in any way the mortgagee's title or ownership. 
There is no risk on his part in permitting the 
mortgagor to occupy the land as he did before; 
but when the time arrives for fulfilling the pledge, 
if he fails to do so, the law prescribes how the 
mortgagee may take possession of the land and 
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become the absolute owner. This cannot be 
done instantly; some steps are required before he 
can enter into possession and acquire a complete 
title to the land as though he had always been 
the owner. These steps are defined by statutes, 
and somewhat differ in the states. Generally it 
may be said that the mortgagee is required to be- 
gin a legal proceeding, describmg the nature of 
his claim, and of the mortgage given to him to 
securer it, that it has not been paid or fulfilled, 
and he asks the court to fix a time at which, if 
the claim shall not be paid, his title to the land 
shall be regarded as perfect. The court, after 
listening to such a petition or application, fixes a 
time; and if prior to this the mortgagor pays or 
redeems the claim of the mortgagee, then he can 
once more become the absolute owner of his land; 
otherwise, the title and possession are transferred 
to the other. Sometimes the mortgagor disputes 
the claim, or the amount, and then evidence is 
introduced on both sides as in an ordinary trial, 
and the court makes such an order or decision as 
justice and equity seem to require. 

18. Another form of conveyance relating to 
land is for a shorter period, often for only a year 
or two, and this is a lease. It is simply a con- 
tract whereby the owner or landlord grants to an- 
other, the tenant, the right to take possession of 
land for a specified time, for the use of which a 
rent is taken or reserved as a compensation. 
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Generally, when land is leased, a written lease is 
made between the parties, and this is very desir- 
able, for the reason that if it is not done the 
common law imposes some very severe require- 
ments on the tenant. The common law principles 
defining the duties of a tenant are stamped 
strongly with a foreign origin, and at a time when 
the rights of the tenant were few and when the 
landlord was a more important personage in so- 
ciety than he is to-day. These principles- have 
been imported from the English law, and are in- 
corporated into the American system, though they 
have been largely modified by statute, and to 
some extent by the courts. But the safer way is 
to put all the terms of the agreement between the 
parties in writing, and thus each understands his 
duties and liabiUties. In the absence of an agree- 
ment relating to the use and occupation of land, it 
may be remarked that the landlord is required to 
put his tenant into possession; if he agrees or 
covenants to renew the lease, this means a renewal 
on the same terms though without an agreement 
for another renewal. 

19. Unless something is said in a lease, the 
landlord is not required to make any repairs. If 
the house is dilapidated and disfigured, and the 
locks, blinds, doors and windows are out of order, 
the tenant nevertheless can claim nothing of the 
landlord. Even if it becomes wholly uninhabit- 
able in consequence of fire, or is blown down, or is 
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flooded, the landlord is not bound to do anything 
unless he has agreed to do so in the lease. If, 
however, the house is uninhabitable by its own 
fault; for example, if it is overrun with rats, or so 
decayed that the weather invades it, the tenant 
may leave, whenever he did not know of these 
peculiarities and imperfections at the time of en- 
tering. An eminent legal writer has thus stated 
this principle, he can leave provided the objection 
or defect be not one which the tenant knew or 
anticipated, or would have known or expected if 
he had made reasonable investigation or inquiry 
before he took his lease. 

20. A tenant is not bound to make general re- 
pairs without an agreement, but he must make 
those that are necessary to preserve the house 
from injury by rain and wind. If, for example, 
shingles or slates are blown off, or panes of glass 
are broken, they must be replaced; and it is said 
that he would be bound even for ornamental re- 
pairs, like paper and paint, under an agreement to 
return the house in good order. A tenant of a farm 
is boimd, unless the lease mentions otherwise, to 
manage and cultivate the same by the rules of 
husbandry practiced or observed in his vicinity. 
A farm tenant, if his lease is terminated by any 
event which is uncertain, and could neither have 
been foreseen nor foretold, is entitled to the annual 
crop sown or planted while he was in possession. 
. 21. If the house is wholly destroyed the tenant 
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must still pay the rent, because the law regards 
the land as the principal thing, and the house as 
secondary; and if a tenant should covenant or 
agree **to return and redeliver the house at the 
end of the term, in good order and condition, 
reasonable wear and tear only excepted,'' he 
would be bound to rebuild the house if it were 
burned down. This requirement of the tenant 
clearly shows the need of a written lease, unless 
he is willing to assume the risk of fire during his 
tenancy. 

22. The times for paying rent are usually speci- 
fied in the lease; if not, the tenant would be gov- 
erned by the usage of the country or place where 
he lives. 

23. If nothing is said about under-letting he has 
a right to do this, but remains bound to his land- 
lord for his rent, 

24. A tenant is not responsible for taxes unless 
it is expressly agreed that he shall pay them. 

25. If a lease be for a fixed time the tenant 
loses all right or interest in the premises or land 
at the expiration of the lease; and he must leave, 
or the landlord may turn him out at once. If, 
however, he holds over after the lease has expired, 
with the landlord's consent, he is then called a 
tenant at will, and he cannot be turned out with- 
out a notice. The statutes of the several states 
have prescribed the length of notice that must be 
given; often it is thirty days, sometimes sixty 
days, or even longer. 
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26. It is important to know what things the 
tenant can take away with him at the end of his 
lease. With respect to many things there is no 
question; for example, a person can remove all 
his furniture and movable property. Often there 
are many things affixed to the house by the tenant 
which he desires to remove if he has the right to 
do so; and the question relates to these. The 
method of affixing them is the test usually applied 
to determine whether they can be removed or not. 
If they are affixed with screws, or in such a way 
as to show that their removal was intended, they 
may be taken away. In modem times the rule 
has been extended in favor of the tenant, and 
whatever he can remove without injuring the 
premises and leave them in as good order as they 
would otherwise be, may be taken away. For ex- 
ample, ornamental chimney pieces, coffee mills, 
cornices, that are affixed with screws, furnaces, 
fire frames, stoves, looking glasses, pumps, gates, 
rails, posts, bams or stables on blocks.* On the 

* If a fixture is erected for the purpose of trade, Justice 
Story remarked in Van Ness v. Pacard, 2 Peters 146, that the 
question whether it is ** removable or not, does not depend 
upon the form or size of the building, whether it has a brick 
foundation or not, or is one or two stories high, or has a 
brick or other chimney. The sole question is, whether it is 
designed for purposes of trade or not. A tenant may erect 
a large as well as a small building, or a soap boilery of one 
or two stories high, and on whatever foundations he may 
choose." In Hill v. Sewald, 53 Pa. 273, Justice Agnew re- 
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other hand, a bam placed on the ground could not 
be removed, nor benches fastened to a house, nor 
trees, plants and hedges not belonging to a gar- 
dener by trade, nor locks and keys. Of course, 
all these matters may be changed, and often are, 
by a written lease. Different rules from these are 
applied between mortgagor and mortgagee, and 
grantor and grantee. If a man sells a house, for 
example, the law favors the buyer, and he may 
hold many things that an outgoing tenant might 
remove. Of course, a seller could take what he 
pleased from his house before selling it; and he 
can make whatever bargain he chooses concerning 
the fixtures, otherwise the rule does not permit 
him to move anything of a permanent nature. 

marked, ''Unquestionably, the intention to annex is the 
true legal criterion. It is on this principle that when one 
fixes his own chattel on the land of another, it is in legal 
effect a gift of it to the owner of the land. The same want 
of intention to convert is imputed to a tenant who attaches 
to the land fixtures for the use of his business, the law pre- 
suming in favor of trade that he meant to remove them before 
the end of his term ; and it is only on leaving them without 
removal, the intention to make a gift of them to the landlord 
is imputed to him.'' 
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CORPORATIONS. 

1. Importance of knowing the authority of corporations 

to make contracts. 

2. What are qvasi corporations. 
8. Corporations sole. 

4. Corporations aggregate, and how they are classified. 

5. Foreign corporations. 

6. Ways of creating corporations; how a legislative 

charter is obtained. 

7. Creation of corporations by complying with the re* 

quirements of a general law. 

8. Doration of a corporation. 

9. It lives through successors and not heirs. 

10. The authority of a corporation is granted and contin- 
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11. Its use of a seal. 

12. The authority or privilege conferred on it is called a 

franchise. 

13. Every corporation must have a name. 

14. The shareholders, their annual meetings and selection 

of directors. 

15. The authority and liability of directors. 

16. Directors can only act as a body. 

17. How far is it affected by any knowledge acquired by a 
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20. A corporation can sue and be sued like an indiyidnaL 

21. It can own real estate. 

22. How shareholders may be represented at the annual 

meetings. 

23. Their HabiUty. 

1. As a vast amount of business is now trans- 
acted by corporations, every one ought to under- 
stand their authority to make contracts, and their 
liability for their wrongful conduct. The law re- 
lating to the wrongs done by them has been often 
changed, and even now many questions of this 
nature are not clearly settled. 

2. There are many kinds of corporations. The 
term quasi is applied to some of them, by which is 
meant associations or institutions that resemble 
corporations in some ways, but not in all. The 
supervisors of a county, the trustees of public 
schools and similar officers, are clothed with well 
defined powers. For example, the supervisors of 
a county can own and manage real estate for its 
use. These bodies can sue and be sued like 
other corporations, and are therefore thus re- 
garded. 

3. Another kind of corporation is called sole, 
which is a corporation formed by a single person, 
a king or queen. Such corporations are not very 
frequent in the United States, yet exist to some 
extent, especially in the church. A bishop is 
sometimes invested with the title and keeping of 
property given for church purposes, and conse- 
quently is a corporation of this character. 
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4. Most of the corporations in this country are 
called corporations aggregate, and are divided into 
several classes. First, religious corporations that 
are organized for religious purposes. Secondly, 
corporations which embrace all that are not re- 
ligious, and are divided into charitable or elee- 
mosynary and civil. Illustrations of eleemosy- 
nary or charitable corporations are religious 
academies, hospitals and the like. Civil corpora- 
tions are again divided into two classes, public and 
private. Public corporations are formed for gov- 
erning, of which cities and towns are examples. 
They are often called municipal corporations, and 
are created by the legislatures of the states 
wherein they exist. They possess no natural or 
original authority; only such as are given to them 
by positive law or legislation. Some have con- 
tended that a town is an original form of govern- 
ment, possessing all inherent authority not taken 
away by the state or the federal government. 
Though town governments in the New England 
states are much older than city or county govern- 
ments, yet they derive, like them, all their life 
and authority from a legislative source. Lastly, 
private corporations may be mentioned, which 
are founded for private purposes and are the most 
common. Insurance companies, railroads, banks 
and the like, are private corporations. To some 
extent however they are public corporations, be- 
cause they derive their authority from a public 
20 



806 COMMEBCIAL LAW. 

source, and because the legislature may make 
r^ulations concerning them. A railroad or a 
telegraph corporation, though classed as a private 
corporation, may be taken by the state, after pay- 
ing for it, because it is created by the state and is 
of a public character. If it were not, it would 
have no authority to take and use the land of in- 
dividuals for the purpose of building its road. 
Besides, the state can, if such a policy be deemed 
expedient, regulate the rates for carrying pas- 
sengers and freight This could not be done if it 
were strictly private like a man who is conducting 
his business) either alone or in company with a 
few other persons. 

5. Lastly may be mentioned foreign corpora- 
tions, which are those that act outside the state 
of their creation. An insurance company created 
by the state of New York that is doing business 
in IlUnois is regarded in that state as a foreign 
corporation. 

6. Corporations are created in two ways; by a 
general law and by charter. The oldest method 
or way of creating a corporation is by an act of the 
legislature. The persons who desire to form a 
corporation give notice before the meeting of the 
legislature of their intention to apply to that body 
for the creation of a corporation. On assembling 
a petition is presented through a member, setting 
forth this fact or wish, and accompanying it is a 
\>i)l describing the powers which they desire Iq 



CORPORATIONS. 307 

have conferred on them. The petition is referred 
to the appropriate committee, a report thereon 
is made and discussed by the respective houses, 
and if the bill is considered favorably and signed 
by the governor, the associators are endowed with 
the powers described therein. Charters are mon- 
opolies, and in the olden times especially were re- 
garded as very valuable. Their creation gave 
rise to many abuses; furthermore, the method was 
too slow for the demands of modem business, and 
so another mode has been adopted of accomplish- 
ing this end, more speedy and effective. 

7. This is by enacting general laws providing 
for the creation of corporations. In probably 
every state there is a law of this character, pre- 
scribing conditions on which corporations can be 
formed; and besides this general law, some states 
also have other laws providing especially for dif- 
ferent kinds of corporations, like railroads, banks 
and insurance companies. These laws provide 
that an application must be made to officers who 
are named, who examine it, and when the asso- 
ciators have given proper notice of their forma- 
tion, paid in their capital, elected their directors 
and complied with every other legal requirement, 
the corporation is born, endowed with a real life. 
The purpose of the corporation must be specified; 
returns of their operations are usually required; 
often they must submit to examinations by public 
officers. One of the marked differences between 
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corporations thus organized and those existing by 
charter is, that those of the same class or kind 
possess similar powers; while those chartered by 
the legislature are often endowed with powers 
more varied and extensive. These have been 
greatly minimized by the newer method of organ- 
izing them. 

8. A corporation is often regarded as a perpet- 
ual body; of late years a shorter term has been 
given to them. The national banks, for example, 
are chartered for a period of twenty years, and 
many of them have had their charters renewed, 
and are Uving during the second period of their 
existence. A corporation never dies in the same 
sense that death overtakes an individual. Its 
members change, they indeed die, but others take 
their places. A corporation may be likened to a 
river, ever changing, yet ever flowing. 

9. A corporation has no heirs like an individ- 
ual, no persons who inherit. A corporation con- 
tinues through succession, one member succeeds 
another, like the leaves on a tree; in this way its 
life is preserved. 

10. The authority of a corporation depends on 
the will of the legislature; it is a creature of the 
state. It has such powers as are expressed in it6 
charter, with such incidental powers as are need- 
ful for their effective execution. Formerly, a cor- 
poration could not hold property for the use of 
another, it could not be a trustee; but now a cor- 
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poration can transact such business if the author- 
ity has been properly conferred. In many of the 
states they often act as executors and administra- 
tors of estates. •# 

11. A corporation has a seal; a partnership has 
none. Once it was said that the seal must always 
be used in the transaction of its business; it could 
not express an intention by any personal act; it 
had no soul, it could not speak, but only make an 
impression. But this view of a corporation was 
found to be too limited; its business became too 
extended to be transacted in this slow manner; 
consequently it was long ago declared that a 
corporation could make verbal contracts through 
its executive officers in the same manner as a 
partnership. How badly fettered would a railroad 
be if obliged to affix a corporate seal to every 
freight contract made by its agents. Very many 
things therefore may be done to which a corporate 
seal is not necessary to make them legal. 

12. The authority or privilege conferred on a 
corporation is called a franchise. Qmd corpora- 
tions have no privileges or franchises. This is one 
of the marks that distinguishes them from other 
corporations. 

13. Every corporation must have a name by 
which it is known. Corporations in the same state 
should not have a similar name ; nor would one 
be intentionally granted to a second corporation. 

14« The property of a corporation is owned by 
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persons called shareholders or stockholders. The 
property is divided into shares, usually one hun- 
dred dollars each; sometimes for only half that 
amount; while corporations are formed, especially 
for gold and silver mining, whose shares are much 
less. For titles or evidences of ownership certifi- 
cates are given. Every shareholder therefore has 
a certificate or writing setting forth that he is the 
owner of one or more shares. Once a year they 
hold an annual meeting for the purpose of choos- 
ing directors, one of whom is afterward chosen 
by them to be the president. Whenever a di- 
rector resigns or dies, the vacancy may be filled 
by the others until the next annual meeting. If 
the annual meeting is not held, the directors con- 
tinue in office until their successors are chosenj 
their duties do not expire with the year for which 
they are elected. 

15. The authority and liability of directors are 
defined by charter or statute, and also by the 
common law. Their liability is not so great as 
many suppose; they are directors in the sense of 
acting as advisers; but they are not managers, and 
are not responsible for the ordinary management 
of their association. An eminent justice whose 
opinion has been often quoted with approval, has 
declared that directors are not liable unless they 
have been personally guilty of some fraud on the 
corporation, or have known and connived at some 
fraud in others, or would have prevented the per- 



OORPORATIONS* 311 

petration of a fraud by them had they given or- 
dinary attention to their duties. They are not to 
be judged by the same strict standard as the agent 
or trustee of a private estate, for if they were, no 
men of character and responsibility would be 
found willing to become directors.* Suppose a 
person is a director of a bank, and neglects to at- 
tend the usual meetings, and the cashier should 
steal a large amount of money, would he be liable 
for the amount by reason of his non-attendance? 
The law does not positively require that he should 
attend them, and consequently he is not respon- 
sible if he stays away. 

. 16. A director has no authority to act separately 
and independently of his fellow members. Only 
as a board, duly convened, is he a representative of 
the corporation. If, therefore, each one should 
separately, outside a board meeting, assent to an 
act, it would not be a corporate act and binding 
on the company. They must act together to act 
efiEectively. But they may ratify or approve the 
acts of their president or other ofl&cers in an in- 
formal manner. 

17. As a director truly represents and binds his 
corporation only when thus acting, does any 
knowledge acquired by him concerning its affairs 

J * Justice Sharswood, Spering's Appeal, 71 Pa., 21, quoted 
with approval by Chief Justice Fuller, Briggs v. Spaulding, 
141U. S., 132. . 
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affect or bind the institution ? On one occasion 
it was remarked that ** a notice to a bank director 
or trustee, or knowledge obtained by him while 
not engaged either officially or as an agent or at- 
torney in the business of the bank, is inoperative 
as a notice to the bank. ' ' If this were not the law, 
"corporations would incur the same liability for 
the unofficial acts of directors that partnerships do 
for the acts of partners ; and corporate business 
would be subjected oftentimes to extraordinary 
confusion and hazards. Any director would have 
as much power as all the directors. A single 
trustee or director has no power to act for the 
institution that creates his office except in con- 
junction with others."* 

18. The authority of the president, manager 
and other leading officers is defined either by 
statute or charter or by thecommon law. When- 
ever specific duties and liabilities are not pre- 
scribed in these ways, they have authority to act 
within the scope and usages of the business to 
which their conduct relates, and are liable if 
they exceed them. Thus, if a person is a general 
agent of an insurance company, he has au- 
thority to transact the business falling within 
the limits of such a general agency. In other 
words, he can go as far in binding his company 
by his acts as the agent of an unincorporated 

* Fairfield Sayings Bank v. Chase, 72 Me. 226. 
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principal. As the United States Supreme Court 
has remarked, "Corporations are liable for the 
acts of their servants while engaged in the busi- 
ness of their employment in the same manner 
and to the same extent that individuals are liable 
under like circumstances. " * A cashier of a bank, 
therefore, would bind his institution by his acts 
so far as they were within the the scope or usage of 
the business, even though in doing so he violated 
his private instructions. If, for example, though 
having no authority to certify a check beyond the 
amount of the maker's deposit, he should do so, 
the bank would be bound by his act, because it is 
within the scope of his authority to certify checks. 
A corporation can act through an attorney like an 
individual. 

19. For a long time the law was not well de- 
fined concerning the liability of a corporation for 
the acts of its agents, and especially those done by 
them of a criminal nature. Corporations are lia- 
ble for every wrong of which their officers are 
guilty, and cannot be shielded by showing that 
their officers had no authority to do them. Such 
an extension of the rules of law has become 
necessary in order to deal properly with the irreg- 
ularities of the representatives or agents of corpo- 
rations. 

^Merchants National Bank v. State National Bank, 10 
Wallace 604 
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20. Corporations can sue and be sued in the 
same manner as individuals. This authority and 
liability is prescribed by statute and is important 
to their life and power. If a corporation could 
not sue it would be crippled in the transaction of 
its business ; oil the other hand, if it could not be 
sued, it would not be safe for others to do busi- 
ness with it. Its liability to sue and be sued is 
very general, extending to contracts, negligence, 
and wrongs of all kinds. 

21. A corporation can hold and sell real estate. 
Some limits have been put on corporations in 
these regards. The national ^janking law prohib- 
its a bank from holding more real estate than is 
needful for banking purposes ; and it cannot even 
take real estate to secure a note that is discounted 
in the beginning, though it may do this afterward 
as an additional security. If it should acquire a 
complete title to such estate by proper legal pro- 
ceedings, it could not hold it forever, indeed, for 
no longer period than five years. The bank would 
then be obliged to sell, whatever might be the 
price obtainable. The reason for thus restricting 
corporations in the holding of real estate is to pre- 
vent them from getting possession of too much. 
There was a time in English history when corpo- 
rations were owners of vast quantities of real es- 
tate, and a law was passed forbidding them from 
holding any, and this law was applied in the 
American colonies. It has, however, been so far 



modified that most corporations can hold what- 
ever real estate may be necessary for the transac- 
tion of the business in which they are engaged. 
For example, a railroad company can buy land 
for its way,. for stations and offices, but it cannot 
buy land for ordinary investment or speculation. 

22. Once a year an annual meeting is held of 
the shareholders for the election of directors. At 
this meeting the shareholders, either are present 
and vote, or they are represented by others ; very 
frequently they give, an authority, called a proxy, 
to some other person to act for them. Not unfre- 
quently an annual meeting is held at which two 
or three persons act for a very large number of 
shareholders. Usually each shareholder is en- 
titled to a vote, but sometimes a charter provides 
that he can have only one vote notwithstanding 
the number of shares that he may own. 

23. Lastly, the liability of shareholders is de- 
termined by charter or statute. The shareholders 
of national banks may be liable to creditors for 
an amount equal to the par value of their stock. 
For example, if a bank possessing a capital of 
$1,000,000 should fail owing depositors $1,000,- 
000, and the assets or funds remaining should 
amount only to fifty per cent, of this sum, the 
shareholders would be obliged to contribute $500,- 
000 more to pay the creditors. One reason why 
corporations are'iormed is to limit the liability of 
shareholders ; for if they acted as partners, then 
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each one would be liable for all the debts of the 
concern. In a general sense all the shareholders 
are partners, interested in the common business, 
sharing its profits and losses, but their liability is 
limited. Every shareholder knows in- the begin- 
ning that he cannot be rendered Hable above the 
amount prescribed by law. This is one of the 
chief reasons for the rapid growth of corporate 
business institutions 
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20, 113. 
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See Sales, 22 ; Cbrrter. 

CABRIER. 

1. Kinds of carriers, 1, 88. 
^^2. Duties of a private carrier, 1, 89. 

8. His liability when receiving no compensation^ 2, 89. 

4. His Uen for compensation, 3» 89. 

5. Bights and duties of a common carrier, 5, 90; 6t 90. 
^. Who are common carriers, 6, 91. 

7. A common carrier can do other things, 7| 91. 

8. Duties and liabilities of a warehouseman, 7, 91, 92. 

9. A carrier cannot refuse to carry goods without good 

reason, 8, 92. 

10. He may demand his compensation in advance, 8, 92. 

11. He is required to receive them in a suitable way^ 9, 

93. 

12. He must carry all passengers, 10, 93. 

13. He must deliver to the proper person, 11, 94. 

14. Time of delivery, 11, 94. 

15. Notice of delivery, 11,94. 
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10. An acceptance of a part for the whole, 9, 24. 

11. I he matual fraud of parties is a binding considera- 

tion, IO9 24. 
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consideration, 13, 26. 

14. Work is a good consideration for a promise to paj, 

14, 27 ; 15, 27 ; 16, 27. 

15. One's right to recover though not completing his 

contract, 15, 27. 

16. A promise is a good consideration for a promise, 

17, 28. 

17. Failure of consideration before execution of the 

contract, 19, 29 ; 20, 30. 

18. Consideration in building contracts, 21» 30. 

See Assent, 9; Negotiable Paper, 1, 8; Deeds and 
Leases, 3. 

CONTRACT. 

1. Definition of, 4, 8. 

2. Division of, into simple and spedalties, 5, 8. 

3. Simple contract defined, 5« 8. 

4. Written contracts, 5, 8. 

5. Verbal contracts, 5, 8. 

6. Parol contracts, 5, 8. 

7. Building contracts, 21> 30. 
See Assent. 

CORPORATION 

1. Kinds of, 2, 304; 3, 304; 4, 305. 

2. Religious, 4, 305. 

3. Civil, 4, 305. 

4. Public and private, 4, 305. 

5. Foreign, 5, 306. 

6. How corporations are created, 6, 396 ; 7> ^WT* 

7. Duration of, 8, 308; 9, 30^ 
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8. Authority of, 10, 308. 

9. It has a seal, 11,309. 

10. Its franchise, 12, 309. 

11. Its name, 13, 309. 

12. Shareholders, their meetings, 14, 310 ; 22, 315. 

13. Election of directors, 14, 310. 

14. How long directors continue in office, 14, 310. 

15. Their authority and liability, 15« 310. 

16. Can act only as a body, 16, 311. 

17. When their knowledge of its affairs affects it, 17, 311. 

18. How far a manager can bind it by his knowledge 

and acts, 18, 312. 

19. Its liability for his criminal acts, 19, 313. 

20. A corporation can sue and be sued, 20, 314. 

21. Its authority to hold real estate, 21, 314. 

22. Shareholders can act by proxy, 22, 315. 

23. Their HabiHty, 23, 315. 
See Agerieyy 29, 32. 

CORRESPONDENCR 
See Assent, 12. 

CREDIT. 

Sales on, 2, 56 ; 13, 61. 

See Agency, 15, 17. 

CUSTOMS. 

1. What they are, 1, 7. 

2. Are not the only basis of commercial law, 2, 7. 

DAY. 

When the law recognizes fractions of a day, 1, 11« 

DEEDS AND LEASEa 

1. Kinds of deeds, 1, 288 ; 2, 288. 

2. Description of the grantor, 3, 288. 
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3. Consideration^ 4, 288. 

4. How the clanse relating to its receipt may be ex* 

plained, 4, 288. 

5. Description of the land, 5« 289. 

6. Words of inheritance; 6, 289. 

7. What is sold by a quitH^laim, 7, 290. 

8. Agreements or covenants in a warranty deed, 8, 290. 

9. When a quit-claim grantee can pursue a prior war- 

ranty grantor, 9, 291. 

10. Execution of a deed, 10, 292. 

11. Execution of a deed by a married woman, 11, 292. 

12. A deed must be witnessed, 12, 293. 

13. 4nd acknowledged, 13, 293. 
14 And recorded, 14, 294. 

15. Nature of a mortgage deed, 15, 295. 

16. Form of it, 16, 296. 

17. If the mortgagor does not perform his promise, what 

the mortgagee can do, 17, 296. 

18. How he acquires an absolute title, 17, 296. 

19. Nature of a lease, 18, 297. 

20. Why it should be in writing, 18, 296. 

21. Who must make repairs, 19, 298 ; 20, 299. 

22. Liability of a tenant for rent in almost any event, 

21, 299. 

23. When the rent must be paid, 22, 300. 

24. Under-letting, 23, 800. 

25. Payment of taxes, 24, 300. 

26. Expiration of lease, 25, 300. 

27. His relation if he remains longer, 25, 300. 

28. Notice to quit, 25, 300. 

29. What a tenant can take away, 26, 301. 

30. Different rules between landlord and tenant, mort^ 

gagor and mortgagee, and grantor and grantee^ 
26, 301. 



DEFINrriONS. 

1. Aocommodation pap^y 80, 181. 

2. Allonge, 25. 160. 

8. Average, general, 46, 261 ; 47, 261. 

4. Bill of lading, 18, 228. 

5. Bill of exchange, 4, 152. 

6. Bottomry, 13, 22&. 

7. Garrier, 6, 90. 

8. Consignor and consignee, 17, 227. 

9. Consideration, 4, 21. 

10. Contract, 4, 8. 

11. Charter-party, 31, 233 ; 82, 234. 

12. Check, 7, 153. 

13. Corporations, 2, 304; 3, 304; 4, 305; 5, 305. 
14 Customs, 1, 7. 

15. Dead freight, 33, 235. 

16. Demurrage, 35, 235. 

17. Executed and executory contracts, 1, 55; 5| 57« 

18. General average, 46, 261 ; 47» 261. 

19. Guaranty, 1, 191. 

20. Indorsement, 24. 160 ; 26| 161. 

21. Interest, 1, 210. 

22. Lay-days, 35, 235. 

2a Material-men, 50, 241. 

24. Notioe, 57, 173. 

25. Partnttrship, 1, 127. 

26. Partners, secret, dormant and nominal, 8* 132i 

27. Perils of the sea, 36, 256 ; 37, 257. 

28. Policies open and valued, 10« 247. 

29. Promissory note, 3, 151. 

30. Sale, 1, 55. 

31. Surety, 1, 195 ; 2, 196. 

32. Seaworthiness, 26, 25a 
Sa Tender, 2, 201. 

34. Usury, 1, 210. 

35. Warranties in insurance, 22, 251 ; 19,273; 11,285. 
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DEMAND. 

See Negotiable Papery 48-62. 

DIBECTOKS. 

See OorporaiionSf lS-17. 

DEUNKEN PERSONS. 

Their authority to contract, 12, 16. 
See Negotiable Paper^ 30. 

FACTORS AND BROKERa 
See Partnership^ 8. 

FALSE PRETENCES. 

A note given in settlement for goods thus obtained is 
valid, 13, 26. 

FIRE INSURANCE. 

1. Nature of, 1, 264. 

2. Effected by companies, 2, 264. 
.3. Mutual companies, 3, 265. 

4. Difference between stock and mutual companies, 

4, 266 ; 8, 267. 

5. Methods of insuring, 5, 266 ; 8, 267. 

6. Usage to explain policies, 5, 266. 

7. Execution of the policy, 6, 266. 

8. Rules for construing, 7, 267. 

9. Applications for insurance, 8, 267 ; 9) 268. 

10. What is included in a fire policy, 10, 268. 

11. Printed conditions, 11, 269. 

12. Construction of them, 11, 269. 

13. Alterations, 12, 270; 13, 270; 14, 271. 

14. Repairs, 15, 271. 

15. The interest the insured must have, 16, 272. 

16. An agent or consignee may insure, 17, 272. 

17. Who may insure, 18, 273. 

18. Warranties and misrepresentation, 19, 273; 20, 

274; 21,274; 22,274. 

19. How a representation differs from a warranty, 23, 

274. 
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FIRE rNSURANCE— CWinwcd 
' ' ^. It may be oral or written, 24i 275. 

21. Concealment, 25, 275. 

22. The property must be in existence^ 26« 270. 

23. Etfect of negligence of the insured, 27« 277. 

24. What proportion Of the value can be insured, 28. 

277. 

25. How much insurers of goods must pay, 29, 278. 

26. A policy can be assigned, 30, 278. 

27. A certificate of loss must be presented, 31, 278. 

28. The right of insurers to rebuild, 32, 279. 

FORGERY. 

A promise not to prosecute the maker of a note for 
forgery is illegal, 13, 26. 

FRAUD. 

See Negotiable Paper, 2; Coruideraiion, 11; Statute 
cf Frauds, 

FREIGHT. 

See Shipping; Marine Insurance, 13, 16, 17. 

FREIGHT-MONEY. 

See Shipping; Marine Inawrance, 18. 

GUARANTY. 

1. What is a guaranty, 1, 191 ; 2, 191. 

2. A guaranty must be in writing, 2, 191. 

3. How the promise must be proved, 2, 191. 

4. When is a promise to pay one's own debt, 2, 191. 

5. And when to pay another's, 2, 191. 

6. What language must be used, 3, 192. 

7. It must be accepted, 4, 192. 

8. When it is not requii:ed, 4, 192, 193. 

9. The creditor must first try to collect of the debtor, 

6, 193. 
10. The diligenco that must be exercised in collecting, 
5, 19a 
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11. Amount and time for which a guanuitor is liable^ 

6,193. 

12. Bevocation of a guaranty, 7, 194. 
Bee N9goiMU Paper ^ 4(M3. 

GUARDIAN. 

Bee Minor, 12, la 

INDORSEMENT. 

Bee AesNKia626 Pqier, 81-47, 6a-82 ; Skippinff, 29. 

INFANT. 

Seeiftnor. 

INSANE PERSONS. 

Their authority to contract, 13, 17, 18. 
Bee Partnership, 84 ; NegoHahU Paper , 29. 

INSURANCE. 

See Marine Insvranee ; Fire Inannra'nu ; Life Intyroinee. 

INTEREST. 

1. What is usury, 1, 210. 

2. Repeal of usury laws, 2, 211. 

8. Penalty for taking more than the legal ral«^ 3, 212 ; 
4, 212. 

4. Grounds for demanding interest, 5, 213. 

5. Usage in demanding interest, 5, 213. 

6. On what interest is allowed, 6, 213 ; 7, 213. 

7. When interest begins on a demand note, 8a 214. 

8. Modes of escaping usury, 9, 214 ; IO9 215. 

9. Purchaseof notes, 10, 215. 

10. Difference between discount and interest, 11, 215. 

11. Bank discount is legal, 11, 216. 

12. When parties live in different places, for what rate 

they may contract, 12, 216. 

13. The rate that may be collected when none is speci- 

fied, 13, 217. 
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14. Different modes of calculating interest on notes paid 
in installments, 14, 217. 
See Shipping^ 21-23. 

LEASES. 

See Deedi and Leases^ 19-30 ; Statute of Frauds, 4. 

LICENSE. 

For use of land need not be in writing, 6, 50. 

LIEN. 

See Sale, 11, 12, 13 ; Sh^ng, 81, 82. 

LIFE INSUBANCE. 

1. How life insoiance is effected, 1, 280. 

2. How the premium is paid, 2, 280. 
8. Restrictions in the policy, 3, 281. 

4. Death by suicide, 4, 281. 

5. What is meant by it, 5, 282. 

6. Death by order of law, 6, 283. 

7. Payment of the premium, 7, 283. 

8. Importance of time of death, 8, 284. 

9. When death is presumed, 8, 284. 

10. The insured must have an interest in the person in- 

sured, 9, 284. 

11. A policy may be assigned, lOf 284 

12. Warranties and representations, 11, 285. 
la What is meant by good health, 11, 286. 

MAIL. 

See Negotiable Paper, 69. 

MARINE INSURANCE. 

1. Individuals no longer insure, If 244. 

2. Nature of the contract, 2, 244. 

3. Form of policy, 3, 245. 

4. Signed only by the insurer, 4, 245. 

5. An unnamed party may be insured, 5, 245. 
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MARINE mSJTRANCEr-CorUinued. 

6. Alterations, 6, 246. 

7. A policy may be transferred, 7, 246. 

8. But the insurer must consent, 8, 246. 

9. The insured must be interested in the property, 9» 

247. 

10. Valued and open policies described, 10, 247. 

11. The valuation, 11,248. 

12. What may be valued, 12, 248. 

13. Valuation of freight, 13, 249. 

14. Valuation iu an open policy, 14, 248. 

15. Description of the property insured, 15, 249 ; 16, 

249. 

16. How freight may be covered, 17, 249. 

17. Freight may be insured bought with money wrong- 

fully earned, 18,250. 

18. Freight-money can be insured, 19, 250. 

19. A policy does not cover prior insurance, 20, 250. 

20. What is double insurance, 21* 251. 

21. Warranties, 22, 251. 

22. Subjects of warranty, 23, 252. 

23. Sailing of the ship, 24, 252. 

24. Implied warranties, 25, 252; 27, 254 

25. What is meant by seaworthiness, 26, 253» 

26. Misrepresentations, 28, 254. 

27. What facts should be stated, 29, 254 ; SO, 255. 

28. Effect of statements that ought to lead to inquiry, 

31, 255. 

29. False statements, 32, 255. 

30. Statements should be fairly constraed, 33, 255. 

31. Payment of the premium, 34, 256. 

86. Is not due until the risk is incurred, 35, 256. 

33. Return of it in whole or in part, 35, 256. 

34. Perils covered by the policy, 36, 256; 38, 267; 

39, 258 ; 40, 259. 
85. Extraordinary perils, 38, 258. 
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36. Who must bear the expense of delay, 38, 257. 

37. An insurer is not liable for worn-out rigging, 41, 

259. 

38. An insurer does not insure against acts of the in- 

sured, 42, 259. 

39. Damage to the cargo through the ship's fault does 
not discharge the insurer, 43, 260. 

40. A loss is not attributed to the master or crew, 44, 
260. 

41. A total loss, 45, 260. 

42. A general average if the loss is not total, 46, 261. 

43. There must be a common peril, 48« 261. 

44. How general average usually arises, 49, 262. 

MARRIED WOMEN. 

Their authority to contract, 10, 16. 

See Deeds and Leases^ 11 ; Negotiable Paper, 24. 

MINOR. 

1. Who is a, 1, 10. 

2. When a minor becomes of age, 1, 10. 

3. How his contracts are classified, 2, 11. 

4. His contracts for necessaries, 2, 11. 

5. Other contracts of a minor are voidable, 3« 13. 

6. How he may avoid or ratify them, 3, 4, 13. 

7. Nature of the ratifying promise, 4, 13. 

8. When this must be done, 4, 13. 

9. When his contract is not avoided it is binding, 5, 13, 

10. Efiect of remaining silent, 5, 13, 14. 

11. His liability on a note given for necessaries, 6, 14. 

12. He cannot make any contracts when he has a 
guardian, 7, X4. 

13. Without his consent, 8, 15. 

14. He can take no advantage of an avoided contract, 
9,15. 

See Negotiable Paper^ 21-23. 
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NEGOTIABLE PAPER. 

1. A consideration need not be proved, 4, 21. 

2. A note procured by fraud is worthless, 10, 24 

3. When notes were made negotiable, 1, 149. 

4. Characteristics of a negotiable note, 2, 150. 

5. A holder can sue in his own name, 2, 150. 

6. A purchaser io good faith gets a valid title, 2, 150. 

7. Maker cannot defend against a third person, 2, 150. 

8. It imports a consideration, 2, 151. 

9. Kinds of best known paper, 3, 151. 

10. Bill of exchange defined, 4, 152. 

11. Definition of a promissory note, 3, 151. 

12. Similaritj of notes and bills, 5, 152. 

13. Fordgn and inland biUs, 6, 153. 

14. Definition of a check, 7, 153. 

15. To be negotiable proper words must be used^ 8« 153. 

16. Must contain no stipulation qualifying negotiabil- 

ity, 9. 154; 14, 156. 

17. Promise must be unconditional, 10, 155. 

18. Medium of payment must be certain, 11, 155. 

19. Also the amount, 12, 155. 

20. Also the time for paying, 13, 155. 

21. A minor cannot give a note, 15,' 156. 

22. Nor indorse one, 15. 156. 

23. His note for necessaries, 15, 156. 

24. The rights of a married woman to give and indorse 

notes, 16> 157. 

25. Notes given by agents, 17, 157. 

26. When he is not personally liable, 18, 158. 

27. A principal who accepts a note taken by him is 

bound by his representations, 19, 158. 

28. Ratification of his acts, 19, 158 ; 17, 157. 

29. Liability of insane persons for their notes and in- 

dorsements, 20, 159; 23, 160. 

30. Liability of drunken persons, 22, 159. 

31. Nature of an indorsement, 24, 160; 26, 161; 28^ 

161. 
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32. What is an allonge, 25, 160. 

33. Kinds of indorsement, 26, 161; 27, 161. 

34. What an indorsement implies, 28, 161. 

35. Purport of phrase, credit the drawer, 29, 162. 

36. Other forms of indorsement, 30, 163. 

37. Effect of indorsing without recourse, 31, 163. 

38. Authority of an indorser to indorse, 32, 163. 

39. Joint indorsements, 33, 164. 

40. An indorser guarantees the prior indorsement, 34, 

164. 

41. The hold^ can recover against any prior indorser, 

35,164. 

42. Effect of guaranteeing as well as indorung, 36, 164. 

43. A guaranty must be in writing, 37, 164. 

44. An indorser must be notified, 38, 166. 

45. Defenses by an indorser, 39, 165 ; 40, 166. 

46. Indorsement by a third person, 41, 166 ; 42, 167. 

47. When an indorsement can be explained, 42, 167. 

48. Payment must be demanded, 43, 168. 

49. When this must be done, 44, 168. 

50. Due diligence must be used, 45, 168. 

51. This is a question of fact, 46, 169. 

52. When checks should be presented, 47, 169. 

53. Presentment of notes and bills payable at a fixed 

date, 48, 169. 

54. Presentment of bills payable at sight, 49, 170. 

55. A bill payable at any time is payable at once^ 50, 

170. 

56. Presentation of a biU for acceptance, 51, 170. 

57. Presentment of an indorsed demand note, 52, 171. 
68. Maker has the entire day for paying, 53, 171. 

59. A useless presentment need not be made, 54, 171. 

60. Or when the drawer or other party admits his lia- 

bility, 54, 171. 

61. Death, bankruptcy, or imprisonment is no excuse 

for not presenting, 54j 172. 
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62. The demand must be proved, 55, 172. 

63. Notice must be given to indorsers, 56, 173. 

64. Nature of it, 57, 173. 

65. Who must send it, 58, 173. 

66. Holder need notify only immediate indorser, 59, 174. 

67. Employment of notary to notify, 60, 174. 

68. The notifying of a partnership, 61, 174. 

69. When the mail may be used in notifying, 62, 175 ; 

63, 175. 

70. Notice sent on Sunday is invalid, 65, 176. 

71. A holder is not responsible for its non-reception, 66. 

176. 

72. When notice need not be given, 67, 177. 

73. Due diligence must be used in notifying, 68, 177 ; 

69, 177. 

74. Effect of a mistake in dating a notice, 70i 178. 

75. Protest, 71, 178. 

76. When a notary cannot act, 72, 179. 

77. Sending of notices is not everywhere a part of his 

official duty, 73, 179. 

78. Proper information must be given to him, 74, 179. 

79. What is a proper presentment by a notary, 75, 180; 

76, 180. 

80. A demand and notice of non-payment ma^ be 

waived, 77, 180. 

81. The transfer of paper after maturity, 78, 181. 

82. Such a note is taken on the indorser' s credit, 79, 181. 

83. Accommodation paper, 80, 181. 

84. Nature of maker's promise, 81, 182. 

85. Nature of the title acquired by the indorsee, 82, 182. 

86. No defense can be made against the pledgee, 83, 183. 

NOTARY PUBLIC. 

See Negotiable Paper, 67, 75-79. 
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NOTICE. 

See AgeTicyj 29 ; Negotiable Paper, 6^-80 ; Surety, ft- 
9 ; Deeds and Leases^ 28. 

OFFER. 

See Assent. 

PARTNERSHIP. 

1. What is, 1, 127. 

2. A single transaction may create one, 2, 128. 

3. Agreements concerning losses, 3, 128. 

4 Others may become liable as such, 4, 129. 

5. A partner is a general agent, 5, 130 ; 11, 133 ; 21, 

137. 

6. What acts constitute, 5, 130. 

7. Test of, 6, 131. 

8. Factors and brokers, 7, 131. 

9. Clerks, 6, 131. 

10. Seamen engaged in whale fishery, 7, 131. 

11. Who is a secret partner, 8, 132 ; 22, 138. 

12. Who is a dormant partner, 8, 132 ; 22, 138. 

13. Who is a nominal partner, 8, 132. 

14. A partnership may have different names, 9, 132. 

15. May hold any kind of property, 10| 132. 

16. A partner's authority, 11, 133. 

17. What he cannot do, 12, 133. 

18. A partnership has no seal, 13, 134. 

19. A partner's authority to execute sealed instruments, 

14,134. 

20. When the minority may restrain the others, 15, 135. 

21. Must act as partners to bind each other, 16, 135. 

22. Can sign only the partnership name, 16, 135. 

23. Efiect of receiving a new member, 17, 135. 

24. When money lent is a partnership debt, 18, 136 ; 

19, 136. 

25. Trust money used for a partnership purpose, 18, 136. 

26. For money lent on the credit of a partner he only is 

Uable, 20, 136. 
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27. Liabilitj of a dormant and secret partner, 22, 138. 

28. A partnership is liable only to one dealing with a 

partner in good faith, 23« 138. 

29. Liability of a partnership for the criminal acts of a 

partner, 24, 138. 

30. An illegal contract by a partner is not binding, 25| 

139. 

31. Mode of dissolving, 26, 139. 

32. When a partner may be restndned firom withdraw- 

ing, 27, 139. / 

33. A partner's death causes dissolution, 28, 140. 

34. Effect of a partner's insanity or imprisonment, 29, 

140. 

35. When thus dissolved an account may be taken, 30, 

141. 

36. Sale of a partner's interest causes dissolation, 32, 

141. 

37. Also his retirement, 32, 141. 

38. A retiring partner should give notice of the fact, 

33. 141. 

89. Liability of a secret or dormant partner after retir- 
ing, 34, 142. 

40. Partnership property is held for partneiship debts, 

35. 142. 

41. Individual property for individual debts, 35, 142. 

42. Effects of dissolution, 36, 143. 

43. Authority of surviving partners, 36, 143. 
44 They are not partners, 37, 143. 

45. Authority of a partner after dissolution, 37» 143. 

46. Authority of a liquidating partner, 38, 144. 

47. Payment to partners, 39* 144. 

48. Effect of agreements among partners oonceniing 

settlements, 40, 144. 

49. Limited partnerships, 41, 144; 42, 145. 

50. How formed, 41, 144. 
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51. Authority of general partners, 41| 145. 
62. Authority of special partners, 42, 145. 
53. How the capital may be increased, 42, 146. 
See Negotiable Paper, 68 ; Shipping^ 14. 

PAYMENT. 

1. What is a legal payment, 1, 201. 

2. What is meant by a tender, 2, 201. 

3. What kinds of money are a legal tender, 3, 201 ; 4, 

201. 

4. Effect of tendering payment, 5, 202. 

5. A creditor cannot take advantage of any informality, 

6, 203. 

6. A lawful tender is a good defense, 7, 203. 

7. How a creditor can break down the defense, 7, 203. 

8. A note or check is not absolute payment, 8, 203. 

9. Whether it is payment is a question of intention, 

9,204. 

10. A creditor should be diligent in collecting a check, 

11. 204. 

11. Consequences if he is not, 11, 204. 

12. When a check is not paid what the creditor can do, 

12, 205. 

13. How money may be applied when a debtor owes a 

creditor several debts, 13, 205. 

14. When can a bank apply a deposit to pay a deposi- 

tor's note, 14, 206. 

15. When it must apply his deposit, 15, 206. 

16. But a prior application by the depositor is effective, 

16, 207. 

17. If the deposit is insufficient what can be done, 17, 

207. 

18. Where shall payment be made, 18, 207. 

19. To whom payment must be made, 19, 208. 

20. Effect of part payment, 20, 208. 
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21. Effect of a discharge under seal of a debt partly 

paid, 21, 209. 

22. But a debt may be discharged without one, 21, 209. 
See Agencyy 18, 19 j Partnership^ 47 ; Negotiable 

Papery 48-51, 

PRESENTMENT. 

See Negotiable Paper, 48-62, 79, 80. 

PROTEST. 

See Negotiable Paper, 75. 

SALES. 

1. What is necessary to make a sale, 1, 55. 

2. Ownership of goods must be transferred, 1, 55. 

3. Delivery is not essential, 1, 55 ; 2, 56. 

4. Difference between a sale and an agreement for a 

sale, 3,56; 4,57. 

5. A sale is an executed contract, 5, 57. 

6. Title or property is not changed by an unperformed 

contract, 6, 58. 

7. A sale it is presumed will be followed by delivery, 

7,58. 

8. If the price is not paid what the seller can do, ?» 

58 ; 8, 59 ; 12, 61. 

9. What the buyer can do if the seller refuses to de- 

liver, 7, 59 ; 8, 59. 
10. In reselling how the seller must act, 12, 61. 
__. - 11. The seller has a lien until the price is paid, 9) 59. 

12. How it may be lost, 9, 60. 

13. When lost his lien cannot be restored, 10, 60. 

14. He can stop a delivery when the buyer is bankrupt, 

11, 60. 

15. Sale of goods at public auction, 13, 61. 

16. If the seller has no title ho Qannot sell themi 14| 

62 J 16, 62. 
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17. The buyer of stolen negotiable paper gets a good 

title, 12, 62. 

18. What is needful to complete delivery, 17, 63; 

18, 64. 

19. A contract for a sale does not become a sale on ar- 

rival of time for delivery, 19, 64. 
M. There can be no sale of goojis not existing, 20, 65. 

21. A purchaser is not required to make known the 

value of things purchased, 21, 65 ; 22, 66. 

22. Until delivery the seller must take proper care of 
things sold, 23, 66 ; 25, 68. 

23. Goods must be sent as the buyer directs, 24, '67. 

24. Delivery is not completed by a tender of a bill of 

lading of a larger quantity, 26, 68. 

25. Consequences of receiving imperfect goods, 27, 69. 

26. What the buyer can do, 27, 69 ; 28, -TOr 

27. Effect of delivering and accepting some and not all, 

29, 70 ; 30, 72. 

28. Part performance of a contract whose existence is 

denied, 31, 72. 

29. An illegal sale cannot be enforced, 32, 73. 

30. Unlawful representations concerning sales, 33, 73. 

31. A defrauded buyer can cancel the sale, 34, 74: ' 

32. A defrauded seller can sue for the price of the thing 

sold, 35, 74. 

33. When a suit for the price is a confirmation of the 

sale, 35, 74. 

34. A waiver of a right to cancel a sale is a confirmation 
ofit, 36, 74. 

35. A buyer has the right to the immediate possession 

of goods on paying the price, 37, 75. 

36. What is a proper delivery, 38, 75 ; 39, 75 ; 40. 76. 

37. Usage in delivery, 38, 75. 

38. Delivery of portable articles, 41, 76. 

39. Fraudulent sales to defeat creditors, 42, 77. 
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SALES— Om^nued 

40. What is a warranty, 43, 78 ; 44, 78. 

41. Kinds of warranty, 43, 78. 

42. Express and implied warranties, 45. 79. 

43. When silence is a warranty, 45, 79. 

44. A mere representation is not a warranty, 46, 79 ; 

47, 80. 

45. Effect of declarations that deoeiye, 48, 81. 

46. An implied warranty exists with respect to kind, 

49, 81. 

47. Adulterations, 50, 82. 

48. Goods sold by sample, 51, 83 ; 52, 83. 

49. The seller warrants the title, 53, 84. 

50. A warranty exists that a thing to be made is fit for 

the purpose, 54, 84. 

51. A description in a bill of sale is a warranty, 55, 85. 

52. The warranty concerning provisions, 56, 86. 

53. When a thing warranted is defective what the buyer 
can do, 57, 86. 

54. Sale of one's business, 58, 86. 

See Agency, 15, 16, 21 ; Parinenhipf 36. 

SEAL. 

Formerly it was more important, 5, 8 ; 2, 20, 21. 

See Oarporaiums, 9 ; Partnership^ 18, 19 ; Fayment, 21. 

SEAMEN. 

See Parinershipf 10 ; Shipping^ 64-70. 

SHAREHOLDERS. 

See OorporaiUms, 

SHIPPER. 

See Oarrier. 

SHIPPING. 

1. A ship is personal property, 1, 220. 

2. Registration of vessels, 2, 221 ; 3, 221 ; 4, 222. 
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SHIPPING— Owaintted. 

3. What ones can be registered, 2, idTi. 

4. Owners must be citizens, 2, 221. 

6. Nataralized citizens may be owners, 2> 221. 

6. When a ship that has lost benefits of, may be reg- 

istered again, 2, 221. 

7. What a registered vessel must do on arrival from a 

foreign port, 3, 221. 

8. A non-registered ship is not protected, 4, 222. 

9. Danger of forfeiture, 4. 222. 

10. How a vessel may be transferred, 5, 223. 

11. What passes by the word ship, 6, 223. 

12. Ownership of a vessel in process of construction, 7, 

223. 

13. Part-owners, 8, 224; 9, 224; 10, 224. 

14. They are not partners, 9, 224. 

15. A majority may control, 10, 224. 

16. Authority of part-owner in the absence of the others, 

10, 224. 

17. When a court may interfere between part-owners, 

10, 224. 

18. Who is responsible for supplies when credit is given 

to one only, 10, 224. 

19. Authority of ship's husband, 11, 225; 12, 225. 

20. Pledge of a ship, 13, 226. 

21. Bottomry, 13, 226 ; 14, 226. 

22. Marine interest, 13, 226. 

23. When bottomry contracts are made, 14, 226. 

24. How a ship may be employed, 16, 227 ; 16, 227. 

25. Senses in which '* freight" is used, 16, 227. 

26. Nature of a bill of lading, 18, 228. 

27. The signing of it, 18, 228. 

28. The use of copies, 18, 228. 

29. Delivery of freight, 19, 228. 

30. Indorsement of the bill of lading, 19, 228. 

31. To what extent a bill is binding, 20, 229. 
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SHIPPING— Contmued 

32. The ship-owner's lien on goods, 21, 229. 

33. When the lien is destroyed, 22, 229. 

34. The contract is to carry all the goods to the place of 

destination, 23, 230. 

35. Consequence of a failure to do so, 23, 230. 

36. When they must be sent by another ship, 23, 230. 

37. Consignor is not liable for the freight-money, 24, 231. 

38. Payment of freight-money in advance, 25, 231. 

39. Recovery of an excess, 26, 232. 

40. Recovery of it after the sale of the ship, 27, 232. 

41. A mortgagee not in possession has no right to it, 

27, 232. 

42. Freight-money cannot be earned by an illegal voy- 

age, 28, 232. 

43. Goods are to be delivered in good condition, 28. 232. 

44. Though injured, yet if delivered, freight-money is 

due, 28, 232. 

45. Goods cannot be abandoned to escape payment of 

freight-money, 29, 232. 

46. If actually lost, freight-money cannot be claimed, 

29,232. 

47. If lost through the fault of the owner this must be 

made good, 29» 233. 

48. The payment of passage money, 30, 233. 

49. The letting of a ship, 31, 233 ; 32, 234. 

50. A charter-party described, 31, 233 ; 32, 

51. What the hirer may do, 33, 235. 

52. The voyage may be a double one, 34, 235. 

53. What freight-money is due in such cases, 34, 235. 

54. Lay-days and demurrage, 35, 235. 

55. For what demurrage is due, 36, 235. 

56. How the contract may be dissolved, 37, 237. 

57. Navigation of the ship, 38, 237. 

58. Authority of the master, 38, 237 ; 39, 237. 

59. What he can do in cases of necessity, 39, 237. 



INDSX. 343 

SHIPPING— Cbn^iwued. 

60. He may substitute a master, 40, 238 ; 41, 239. 

61. He has nothing to do with the cargo, 41, 239. 

62. The owers are not responsible for his wrong-doings, 

42, 239. 

63. Liability for oollisiotis, 43, 239. 

64. Eights of seamen, 44, 239. 

6&. Their lien for wages, 45, 240 ; 46, 240. 

66. Provisions for them, 46, 240. 

67. May complain of ship's unseaworthiness, 47, 240. 

68. Action that must be taken thereon, 47, 240. 

69. A ship must have a medicine chest, 48, 241. 

70. A seaman's right to be brought home, 49, 241. 

71. The rights of persons who repair and furnish sup- 

pUes, 50, 241. 

72. Bights of material-men, 50, 241. 

STATUTE OF FRAUDS. 

1. What contracts must be in writing, 1, 46; 2, 47. 

2. The promise of an executor or administrator, 3, 48. 

3. The promise to pay the debt of another, 4, 48 ; 5, 

49 ; 8, 23. 

4. Agreement not to be performed within a year, 6, 50. 

5. Nature of the writing, 7, 51. 

6. Must there be a consideration, 7, 51. . 

7. How it must be signed, 7, 51. 

8. In the sale of goods they must be delivered and ac- 

cepted, 8, 51. 

9. A contract for making goods is not within the 

statute, 9, 52 
See ChrmderaMon, 8. 

SUIT. 

See Negotiable Pa/per^ 5. 

SUNDAY. 

See Negotiable Paper, 70. 
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ftOBETY. 

1. X>i«lmction between a guarantor and surety, 1, 195 ; 

2, 196. 
k. Difference between a guarantor and surety and an 

indotser, 1, 195. 
9. A surety ought to understand the nature of his 

undertaking, 3, 197. 

4. If ignorant, he must suffer the consequences, 3, 197. 

5. A creditor is not required to give notice to his 

surety of non-payment, 4, 197. 

6. If a surety asks the creditor to sue the debtor he 

must comply, 4, 197 ; 7, 198. 

7. If he neglects to comply the surety is released, 4* 197. 

8. The obligation must be due before the notice can be 

given, 5, 198. 

9. The notice should be in writing, 6, 198. 

10. If more time is given to the debtor without the 

surety's consent, he is discharged, 8, 198. 

11. What rights have different parties to a security 

given to surety, 9, 199. 

12. Liability of a surety incurred through an agent, 

10, 199. 

TENDER. 

See Saks, 24; Payment, 2. 

USAGE. 

See Agency, 14. 

WARRANTY. 

See Agency, 16 ; Sales, 40-^ 



Gordy's History of Political Parties in the United 

States. 

By J. P. GORDY, Professor in the University of Ohio« Voh I, 1783-18091, 
598 pp. i2mo. $1.75. 

Nation : — May be read not only by beginners, but by almost any- 
body, with profit. It is written in a clear and simple style, is entirely 
non'paftiian, and makes the causes of the early party struggles mucli 
clearer than many a more elaborate account. 

American Historical Review: — The work is fealty more than a 
history of parties^ . . « The candor^ firmness, and good judgmeDf 
of Professor Gordy are well displayed. . . . This first volume 
indicates that the writer is well equipped for the task he has under- 
taken. . . . Careful and thoughtful students will find his book use- 
ful for reference, intelligent and reasonable. 

ChicagfO Tribune : — The book is well worth careful study, for the 
author's research has been wide and deep, his judgment is good, 
and he is apparently iree from political or sectional bias. 

Providence Journal : — The general tone of the book is admirable. 
On every page careful research is shown. It is. oerhaps, not too 
much to say that it is likely to become a standard work on this 
subject. 

Dowden's Puritan and Anglican. 

Studies in Literature. By Edward Dowden. 341pp. 8vo. $3.00 ik«/. 

Times Saturday Review; — His new book is important. . . . One 
may find therein the formative influences of early American lit- 
erature. 

N. Y. Tribune : — He has something to say and says it with clear- 
ness. . . . Notably lucid and instructive. . . . Not without the more 
vivacious quality which comes from a sympathetic handling of 
personal traits. 

N. Y. Commercial: — The latest volume has all the unity, clear- 
ness and sympathy of his former admirable Shakespearian studies. 
... As detecting and expounding the deep and vital forces at 
work behind a literature of a given period, as pointing out salient 
points of resemblance as well as of difference between these forces, 
and as giving a moral and showing the tendency of the thought of 
that perird ^rof. Dowden's forte is in freest play. 

HENRY HOLT & CO. ^ '^'^J.^^^r^^^-* 



SEIGNOBOS'S POLITICAL HISTORY OF EUROPE 

since 1814. 

By Charles Seignobos. Translation edited by Ptot 
Silas M. MacVane, of Harvard University, xx + 881 pp. 
8vo. J3.00 net. 

The author's capacity for seizing on the decisive events of recent 
European history, his skill in using one event to explain another, 
his steady interest in the welfare of the common mass of men, his 
thorough freedom from national or other prejudice, and above all 
his very suggestive generalizations on the later history of Europe, 
give his work instructive qualities not always found in our general 
histories. — From the Editor' c Preface, 

'* The best history of Europe l. the nineteenth century that has 
yet appeared.** — Prof, H, Morse Stephens of Cornell Univer' 
sity^ in Book Reviews. 

SEIGNOBOS'S HISTORY OF THE ROHAN PEOPLE 

Translation edited by Dr. Wm. Fairley. With maps 
and numerous illustrations. 528 pp. - i2mo. $1*50 net. 

This history has all the clearness characteristic of French his- 
torical writing, and is graphic in its presentation. Large use has 
been made of the legendary and anecdotal material, but the subor- 
dinate importance of this has been indicated by placing it in smaller 
type than the body of the text. The space thus gained has been 
utilized to carry on M. Seignobos's work from the time of Theo- 
dosius I. to Charlemagne. The editor has also appended to each 
chapter a list of sources available in English, and a very full set of 
Parallel Readings. 

SEIGNOBOS'S FEUDAL R^DIS 

Translated by Prof. E. W. Dow, University of Michigan 
70 pp. 8vo. Paper. 5pc. net. 

This notable monograph, originally contributed tp Lavisse and 
Rambaud's **Histoire G6n6rale," has been pronounced by author- 
ities to be perhaps the most illuminative work on its subject 

LANGLOIS & SEIGNOBOS'S STUDY OF HISTORY 

An Introduction to the Study of History. By Ch. V. 

Langlois and Ch. Seignobos. Translated by G. G. Berry. 
With a Preface by F. York Powell. 350 pp. 8vo. 
$2.25 net. 

" i; points out how facts in the past are to be determined, and 
how they are to be used in writing history. It is full of interest for 
every student of history, and of valuable suggestions for those who 
write or hope to write xX..**— Journal of Education (London). 

HENRY HOLT & CO. ^^^<^SS*' 
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KDHWS'S GERMAW AND SWISS SE TTLEMENTS 
OF COLONIAL PENNSYLVANIA 

A Study of the So-called Pennsylvania Dutch. 

By Oscar. KuHNS, Member of the Pennsylvania Society of ike 
Sons of the Revolution^ of the Pennsylvania-German Society^ 
and of the Lancaster County Historical Society. 368 pp. zanio. 
$1.50. 

*' All that is best in their history is compressed into this little Tolume, 
and even their defenders will be surprised to learn how much romance 
there is in the story of their sufferings in the Palatinate, and how much 
spiritual exaltation there was back of their emigration to America. . . . 
The author's account of the religious faith and feeling of the German 

Suakers is written with great sympathy and insight, and his apology for 
e deep-seated conservatism of the Pennsylvania Dutch is skillfully 
made." — Outlook. 

** An historical work of peculiar and capital interest. ... A chapter 
in modern history, particularly in American history, which Americans in 
whatever part of the country cannot afford to be ignorant of. . . . The 
writer has managed with extraordinary skill to infuse into his narrative 
the constant element of personal interest, so that the whole story is trans- 
fused with the spirit of a fascinatinff romance."— CAiVa^ Evening Post. 

"Ein ersch5pfendes Bild jener einwanderung, dasssichdurchsachliche 
Ruhe und Unpaf teilichkeit auszeichnet und einer ausfUhrlichen Besprech- 
nng werth ist. ... So interessantauch die Ausftthrungen des Vrrtassers 
Uber die vielen Sekten sind, die theils sich hier niederlieszen, theils hier 
gebildet wurden, so kOnnen wir ihm darin nicht folgen.*' — N. Y. Staats^ 
Zeitung. 

*' No more exhaustive account of the origin, emigration and sul sequent 
history of the early German and Swiss settlers in Pennsylvania than this 
has yet been issued. . . . The appendix concerning the change in form 
undergone by many Pennsylvania-German family names, the bibliography, 
and index contribute greatly to the interest and practical impo'-tance of 
Mr. Kuhns*s valuable monograph." — Philadelphia Ledger, 

** It is a first-rate service to the cause of American history which Oscar 
Kuhns has rendered in his popular yet scholarly book ... An exceedingly 
interesting and instructive story." — Chicago Record-Hera.d. 

McCRACKAN'S RISE OF THE SWISS REPUBLIC 

A History. By W. D. McCkackan. Second Edition^ Revised 
and Enlarged, x -(-433 pp. 8vo. $3.00. 

" This is the most convenient and serviceable book in English on Swiss 
history and development, and America has much to learn from the experi> 
ence of our sister republic." — Prof, Albert B. Hart^ 0/ Harvard. 

** It seems to me that vou have happily blended the picturesque treat- 
ment which some parts of Swiss history demand, with the object of bring- 
ing out the political lesson of the last thirty or fitly years. I trust your 
book may do much to show our people, as well as yours, how much is to 
be learned from a study of Swiss affairs." — The Right Hon. fames Bryce^ 
M.P. 

*' All things considered, this history seems to me to be fi. and away the 
best Swiss history ever yet published in English.** — English Historical 
Review, 

iDv ur\\ nr si, rr^ ^q ^ 

New York 
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If you want to know 

Who wrote it. 
Who painted it. 
Who modelled it. 
Who built it. 
Who composed it. 
And what it was like. 
Consult 

The New Volume of Champlin's 

Young Folks' Cyclopaedia 

Literature and Art 

s 

With 270 Illustrations 
604 pp. 8vo. i>2.5o 

As the author covers so many subjects, he of course is obliged to 
confine himself to the more important books, poems, plays, tales, 
pictures, statues, buildings, operas (grand and comic), symphonies and 
songs. And yet he might almost say of his book as a popular play- 
wright said of his drama, that it was not only up to date but up to the 
day after to-morrow, for he includes such headings as ** Sherlock 
Holmes," •« David Harum," •'Hugh Wynne," *'To Have and to 
Hold,** '<The Man with the Hoe," and «' Richard Carvel." 

The scope of the book is remarkable, for though there are syno]^- 
ses of the plots of the leading operas (giving nearly half a page U > 
Lohengrin, for instance), such half-forgotten ones as "Cortez" ami 
** L'Elisire d*Amore " are not omitted. The index contains some 8700 
references, covering all the principal characters in mythology an J 
literature, while several of the characters have devoted to tlieni 
articles additional to those on the books in which the characters appear.' 

Though written for the young, this book is in no way childish, 
and may serve equally well for adults, for whom it selects and arranges 
material from many large volumes. 

^*^ I2'p age circular with sample pages of Champlin s four Young 
Folks* Cyclopedias and of his War for the Union ^ free, 

HENRY HOLT & CO. 378 WalMWh Avenic,*SiicSo 
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▲ Hew Voliiiiie of CliaingHii>t Toancr Folks* Cydopsdla 

LIThRATURE AND ART 

With 270 illustrations. 604 pp. 8vo. $2.50 

Brief accounts of the great books, buildings, statues, pictures, 
operas, etc., etc. 

<*Few poems, plays, novels, pictures, statues, or fictitious char- 
acters that children — or most of their parents — of our day are likely 
to inquire about will be missed here. . . . Mr. Champlin's judg- 
ment seems unusually sound — will be welcome and useful." — Nation, 

** Every schoolboy should have it on his study table. . . . The 
range of the volume is very wide, fDr besides those items of clas- 
sical knowledge which constitute the average school encyclopaedia, 
we have brief descriptions given of modem books, poems, inventions, 
pictures, and persons about which the lad of the period should be 
acquainted. . . . The pictures in the volume are varied and truly 
illustrative. Old pictures and sculpture are presented in the usual 
line of drawings, but modem scenes and buildings are pictured 
through excellent half-tone reproductions of photographs." — N, K 
Times Saturday Review, 

** He has covered the ground with great completeness; and though 

his notices are necessarily brief, they give the salient facts that bring 

understanding. ... It may be, too, that its completeness will make 

it serviceable as a reference book to many of maturer years." — 

.N, V, Tribune. 

** The three books together would constitute the best sort of a gift 
for a young person of inquiring mind." — TAe DiaL 

"A most valuable reference book for schoolboys and -girls." — 
Bookman, 

"A good book to buy for the young folks and use yourself. It 
contains a great deal of handy information which, unlike the young 
folks, most of us have had time to forget." — Life, 

"Art is here made to include architectiure, sculpture, painting, and 
music. In literature it does not confine itself to the great works, but 
includes some popular ones, and noteworthy characters, records, 
prominent pen-names, and nicknames, and in short in this as iu 
other fields answers about all the questions for which a bright school- 
boy or -girl would be likely to consult it." — Churchman, 

**A commendable feature is the clearway in which synopses of 
all the principal operas are given.** — Providence Journal, 

Earlier Volumes* With numerous illustrations. 8vo. $2*50 each* 

COMMON THINGS* PERSONS and PLACES* 

GAMES and SPORTS^ 

^*# 12-page circular^ with sample pages of Champlin*s Young 
Folks^ Cyclopcedias and his other books ^ f^ce. 

HENRY HOLT & CO. Vr^^^^S^^^lS^ 
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HENDERSON'S SIDE LIGHTS ON ENGLISH 
HISTORY 

With %o full-page illustrations. 300 pp. Svo. $5.00, net special. 

Accounts and pictures by contemporaries ingeniously arranged 
to (five the effect of a continuous history, and dealing with such 
topics as the personality of Queen Elizabeth, the execution of 
Mary Stuart, characteristic traits of Cromwell, the return of 
Charles II., the Stuarts in exile,* Queen Anne and the Marlbor- 
oughs, etc., etc., illustrated by 80 portraits, fac-similes, caricatures, 
etc., reproduced directly from the rarest original mezzotint and 
line engravings. 

N, y. Tribune : " It is not unlikely that he who has dipped into 
this book in the early afternoon will nnd himself still reading when 
night comes. ... A 1>etter iKwk to yut in the luutds of the lover 
of history* whether he he a heginner or an old itvdentf we do 
not know." 

LAVIGNAC^S MUSIC AND MUSICIA NS 

Edited by H. E. Krbhbibl. ad Edition. 504 pp. Svo. $3.00. 

The Dial: ** A veritable cyclopaedia of music.** 

W, J. Henderson^ Musical Critic^ New York Times : ** One of the 
most important books on music that has ever been published. . . . 
A style which can fairly be described as fascinating." 

The Nation : *' For students of music who want to know some- 
thing about all branches of the art and can afford to buy only one 
book, this is the thing." 

JAMESES TALKS ON PSYCHOLOGY 

TaUu to Teachers on Psychology, and to Students on Some 
of Life's Ideals. By Prof. William James. ]2mo. $1.50, net. 

5th Impression of a work of ** absorbing interest ** 

{Boston Transcript) that is having a remarkable success with general 
readers as well as with teachers. 

The Nation: ** His style has the quality of a communicable fervor, 
a clear, grave passion of sincerity and conviction." 

SWEET'S PRACTICAL STUDY OF LANGUAGES 

By Prof. Henry Swhet of Oxford. lamo. $1.50, net. 

Pro/. James W. Bright of Johns Hopkins: " It is admirably done, 
and will be found to be instructive both to the scholar and to the 
general reader, and uniformly suggestive throughout its surprisingly 
wide range of topics." 

WALKER'S DISCUSSIONS IK ECONOMICS AND 

GTATTQTTPS By the late General Francis A. Walker. 
OXAXXOAXVJ Edited by Prof. Davis R. Dewey. 

With portrait. 454 + 481 pp. a vols. Svo. $6.00, net special. 

The Dial: ** Economics in the hands of this master was no dismal 
science. . . . Clear and interesting to the general reader, as well as 
instructive to the careful student." 

EK, 1900 (a) 



••More entertaining^^ than any fiction." 

"^terary World* 

3d impression of a remarkable book tbatis attracting attt,» • 
tion in tbe United States, Oreat Britain, and Germany. 

THE COURTOT MEMOIRS 

The Memoirs of the Baroness Cecile de Courtot, Ladjr- 
in-Waiting to the Princess de Lamballe. Edited by 
MoRiTZ VON Kaisenberg. Translated by Miss Jessie 
Hat;n£S. 298 pp. 8vo. $2.00. 

This notable narrative of the love and adventures of 
the Baroness includes remarkably vivid descriptions of 
France during the Terror, Prussia under Frederick Will- 
iam III. and the beautiful Queen Louise, and France 
under the all-powerful First Consul. ^ 

IV. Y, Times Saturday Review: " It has all the charm of a 
good historical novel. . . . The entire volume will be found 
of much interest, mainly through the great human interest 
centring around the friendship of these two devoted women, 
Cecile and Annaliebe, as well as through the historical details 
introduced, which are all graphically and fully treated." 

Outlook: " This delightful Memoir. . . . Some of the most 
interesting impressions of the great ruler [Napoleonjf which 
have yet appeared. The Memoir reads like a novel." 

N. Y, Tribune: " The book is one of the strangest and most 
amusing ever produced in the department of revolutionary 
literature. • . . The Baroness is charming, and has mucn 
to say about many interesting personalities and events." 

Pall Mall Gazette {London) : •* We are admitted behind the 
scenes and mingle with the actors in perhaps the most power- 
ful drama the world has ever witnessed. . • . A most fascina- 
ting book. Here is a period that we have read about from oar 
youth up . . . and we might almost say that we see it now 
tor the first time.** 

Home Journal : " The pages are certainly of unusual intei- 
cst, showing intimacy with personages and places, and throw- 
ing such light on them that we seem to see them almost 
as if we were eye-witnesses. • • • Filled with tragedy and 



romance.'* 
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JOmrSTOff 8 HIQH-SOHOOL HI8T0BY OF THE TTHITED 
STATES. 

By ALEXANDER JOHNSTON, revised by Prof. Wiluam Mac- 
UONALD, of Bowdoin College, xvii + 6ia pp. lamo. $1.35 
net. 

This book seeks to meet the needs of the modem high school, 
without sacrificing the essential and well-known characteristics 
of the author's History of the United States for Schools. Some 
important topics have Seen expanded, and many new topics added, 
including a full account of the McKinley Administration and the 
Spanish war. Each chapter has been supplied with topics for further 
study and with a brief oibliogrraphy restricted to the more helpful 
references and supplemented by critical comments. 

" We have used the previous editions of the Johnston for ten years, 
always with approval and profit. Prof. MacDonald has done second- 
ary schools a valuable service by his rearrangements and additions. 
I shall, as heretofore, when asked to name for pupils the best all- 
round single-volume text-book of American History, recommend 
with pleasure the Johnston.*'—^. W. Bacheler^ Gloucester {MassJ) 
High School. 

** Prof. MacDonald has preserved the spirit of fairness that charac- 
terized the other editions, and treated recent events in a remarkably 
satisfactory manner. I know of no better History of the United 
States for High-School work."— /T. H, Burnham^ Biddeford (Me.') 
High School. 

*^ Especially valuable for its treatment of the political and economic 
development. . . This last edition seems to me to be a distinct 
A^yBXii^e."— George A. Williams^ Phillips (^Exeter) Academy. 

** A glance at the book impresses me that you have now one of the 
best, if not the best, text-oook in American history for secondary 
schools."— /V^. Max Farrand^ of WesUyan University^ Conn. 

** It recognizes thoroughly the fundamental basis of all history, 
viz., geography and chronology. The maps and the facts are 
admirably arranged ; they appeal to the eye and follow a natural 
sequence."— /V<?A P. F. Emerson^ of University of Vermont. 

" It strikes me as the best history for the High-School student that 
I have seen. I am particularly impressed by the interesting illus- 
trations, the beautifully executed maps, and the lists for supplemen- 
tary reading. This is to say nothing of the clear and orderly pres- 
entation oixAcXA*'' --Edmund D. Scott ^ Holy ohe (Mass.) High School. 

" The pages devoted to the beginnings of the colonies are especially 
commendable, as many important facts usually omitted, or passed 
over with brief words of comment, receive their proper treatment in 
Johnston."— Z>. C. JCnowlton, Ithaca (N. Y.) High School. 

*' The account of events of recent times is set forth clearly and more 
fully than in any other school history that I have seen. It is 
accurate in the statement of facts, and lojg^cal in their arrangement." 
—Prof. Brewster O. Higley^ of Ohio University. 
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RUSSIA 

KRAUSSETS RUSSIA IW ASIA, 1558-1899 

With appendix, index, and twelve maps. 8vo. $4.oa 

Boston Transcript : ^ The most masterly marshaline of the 
British arguments agfainst Russia which has appeared inalonsr 
time. . . . The man who wrote the book has had an inside 
view of Russian methods, or else he is extremely clever in col- 
lecting detailed information about them. His information is 
brought down to date, and his passages on the Manchurian 
railway agreement show that he can see near things as vividly 
as far thmgs. His review of the present state of Russia's 
southern boundary in Asia is striking, and sums up a great 
deal of history." 

THOMPSON'S RUSSIAN POLITICS 

By Herbert M. Thompson. An account of the relations of 
Russian geography, history, and politics, and of the bearings 
of the last on questions of world-wide interest. With maps, 
x^mo. $a.oo. 

Outlook: "The result of careful studv, compactly, clearly, 
and effectively presented. . . . The autJior's aim is to stir tiie 
friends of freedom throughout the world to a deeper interest in 
the cause of Russian liberty. His work is vivified by the l^ct 
that his heart is in it." 

WALLACE'S RUSSIA 

By D. Mackenzie Wallace, M. A., Member of the Imperial 
Russian Geographical Society. Large zamo. $a.oo. 

Contents include : In the Northern Forests ; Voluntary 
Exile ; The Village Priest ; A Peasant Family of the Old Type; 
The Mir, or Village Community ; Towns and Mercanule 
Classes ; Lord Novgorod the Great ; The Imperial Adminis- 
tration ; The New Local Self-Govemment ; Proprietors of 
the Modem School ; The Noblesse ; Social Classes ; Among 
the Heretics ; Pastoral Tribes of the Steppes : St. Petersburg 
jtnd European Influence ; Church and State ; The Crimean 
W^ar and Its Consequences; The Serfs; The New Law 
Courts ; Territorial Expansion and the Eastern Question. 

Nation: *• Worthy of the highest praise. . . . Not a piece of 
clever book-making, but the result of a large amount of serious 
study and thorough research. . . . We commend his book as 
a very valuable account of a very interesting people." 

GAUTIER'S A WINTER IN RUSSIA 

By Th^ophile Gautier. Translated by M. M. Ripley, 
zamo. $1.75. 

Contents : Berlin ; Hamburg ; Schleswig ; Lflbeck ; Cross- 
ing the Baltic : St. Petersburg; Winter ; The Neva ; Details 
of Interiors ; A Ball at the Winter Palace ; The Theatres ; 
The Tcboukine Dvor ; Zichy ; St. Isaac's ; Moscow ; The 
Kremlin ; TroTtza ; Byzantine Art ; Return to Prance. 

New York Tribune: "As little like an ordinary book of 
travel as a slender antique vase filled with the perfumed wine 
of Horatian banquets is like the fat comfortable tea-cup of a 
modern breakfast- table." 
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